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PREFACE. 


The  Editor  takes  the  opportunity  of  completing 
a  Tolume,  to  express  his  gratitude  for  the  invariable 
courtesy  and  kindness  he  has  experienced  from 
all  the  learned  Judges  in  the  course  of  collecting 
these  cases.  Permission  to  use  the  note-books  on 
Criminal  Law  of  Sir  John  Batlbt^  has  been  con- 
tinued; and  up  to  the  lamented  retirement  of 
that  venerable  Judge,  the  marginal  abstracts  and 
grounds  of  the  decisions  have  been,  for  the  most 
part,  obtained  from  that  source.  Most  important 
aid  has  also  been  derived  from  the  note-book  of 
Mr.  Justice  Gaselbb,  to  which  unrestricted  access 
has  been  permitted  by  the  kindness  of  that  learned 
Judge.  In  some  few  instances  the  reasons  on  which 
the  judgments  have  been  founded,  have  not  been 
satisfactorily  ascertained;  in  those  cases  only  the 
facts  and  the  decisions  are  given.  The  cases  up  to 
and  including  Moseley^s  case^  p.  97,  were  edited 
jointly  with  Sir  Edwabb  Rtan,  now  Chief  Justice 
at  Calcutta:  for  the  remainder  of  the  volume  Mr. 
Moody  is  solely  responsible. 
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REX  V.  JOHN  HEALEY- 


IndietmeDt  on  3  4^  4  W.  &  M.  c.  9, 8.  5.  Semh.  It  is  not  noeeMary  to  state  6y  loAsm 
tiie  lodging  was  let  It  is  no  objection  to  state  that  it  was  let  by  the  owMrIt  tor/e, 
ks  the  statement  may  be  either  according  to  the  faet,  or  the  legal  operation.  8emb, 
That  a  mistake  as  to  the  person  by  whom  let  may  be  rejected  as  sorplosage. 

The  prisoner  was  tried  before  Mr.  Justice  Holrotb, 
at  the  winter  assizes  at  Maidstone,  in  the  year  1823,  on 
an  indictment  on  the  statute  3  &  4  W.  &  M.  c.  9,  (a)  for 
stealing  on  the  1st  of  November,  1823,  one  bed  and 


(s)  The  3  Ar  4  W.  &  M.  c  9,  s.  5,  after  reciting  that  it  ir  a  frequent  praetiee  for 
idle  and  disorderly  persons  to  hire  lodgings  with  an  intont  to  have  an  opportunity  to 
tde  away,  imbedl,  or  porloin  the  goods  and  ibmiture  being  in  sacb  lodgings^  emcts. 
That  if  any  person  shall  take  away  with  an  intent  to  steal,  imbeiil,  or  parloiD  any 
ditttel,  bedding,  or  furniture,  which  by  contraot  or  agreement  he  is  to  ase,  or  shall  be 
let  to  him  to  use,  in  or  with  sudi  lodging,  such  taking,  imbezaling,  or  purloining, 
shall  be  to  all  intents  and  purposes  taken,  reputed  and  adjudged  to  be  kroony  and 
felooy,  and  the  offender  shaB  suflbr  as  in  case  of  ftbny. 

VOL.  U        ,  1 


3  1  MOODY'S  CROWN.CASES. 

Other  articles  mentioned-  m  the  indictment,  ^^of  John 
Powell,  then  being  in. a,  lodging  room  in  his  dwelling 
house,  let  by  contract '  Ky  Elizabeth  his  wife"  to  the  pri- 
soner, to  be  used  by  him  with  the  said  lodging,  against 

•  • 

the  statute,  j(S^«  •  ' 

The  stealiihg  and  the  letting  of  the  furnished  lodging 
were  proved  as  stated  in  the  indictment,  the  letting  being 
in. jfdi^* by  Elizabeth,  after  her  marriage  to  John  Powell, 
at  which  letting  her  husband  was  not  present,  but  he 
afterwards  agreed  thereto. 

It  was  objected  that  this  was  in  lawj  the  letting  of  the 
husband  and  should  have  been  so  laid  and  not  as  a  letting 
by  the  wife  (a),  and  therefore  that  the  indictment  was  not 
proved,  or  if  proved,  that  it  was  bad  in  arrest  of  judgment ; 
especially  as  according  to  Ann  Pope^s  case,  2  E^t.  P. 
C.  587.  S.  C.  1  Leach.  C.  C.  336,  4th  edit.,  it  was  held 
by  Adair,  Recorder,  that  the  indictment  must  set  forth 
by  whom  as  well  as  to  whom  the  goods  or  lodgings  were 
let ;  and  consequently  it  was  urged,  that  it  must  state  the 
contract  correctly  in  that  respect  according  to  its  opera- 
tion in  law. 

The  jury  convicted  the  prisoner ;  but  the  learned  Judge 
respited  the  judgment  in  order  to  take  the  opinion  of  the 
Judges  whether  the  indictment  was  not  sufficiently  sup- 
ported by  the  proof,  and  was  not  valid  in  law;  and 
whether  the  allegation  was  not  immaterial,  and  might  not 
even  be  rejected  pn  the  principle  of  the  doctrine  of  Bullbr 
J.  in  Hickman^s  case,  2  East.  P.  C.  593.  (6) 


(•)  Seo  Ptibe'a  mm,  '2  Ross.  1298,  9. 

(ft)  Tho  priflcmer  stole  lead  from  Heodon  church,  and  was  cooTicted  on  the  4  6.  2 ; 
one  ooant  stated  the  lead  to  be  the  property  of  the  vicar,  all  the  Judges  held  the 
oonYiotion  tight,  but  maoy  ofthem  thought  it  would  have  been  better  to  have  described 
tl»  }md  as  fixed  to  the  ehuroh,  without  stating  whoso  property  it  was.  Bullkr,  J., 
thought,  that  charging  it  to  be  property  was  absurd  and  repugnant,  property  (in  this 
respect)  b^g  only  applicable  to  personal  things ;  and  that  it  should  only  be  charged 


REX  «.  HBALEY.— 18d4. 
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Nda.— The  above  Btatute  of  the  3  &  4  M.  &  W.  in 
deflcribiiig  the  offence  takes  no  notice  of  the  person  by 
whom  the  goods  or  lodgings  may  have  been  let,  as  it 
does  of  the  person  to  whom  let ;  a  difference  not  adverted 
to  in  the  case  of  Ann  Pope. 

Id  Hilary  Term,  1824,  eleven  of  the  Judges  met  and 
oonsidered  this  case:  they  were  inclined  to  think  it 
was  unnecessary  to  state  by  whom  the  lodging  was  let, 
and  they  were  unanimously  of  opinion  that  the  letting 
might  be  stated  either  according  to  the  feet  or  the  legal 
operation. 


REX  V.  JAMES  WHITNEY. 

hmm  an  **Mtt2e**  withm  the  meaning  of  the  9  0. 1,  c.  33.  See  4  6. 4,  c.  54,  ■.  3.  (a) 

The  prisoner  was  tried  before  Richards,  Ld.  C.  B. 
at  the  smnmer  assizes  for  the  county  of  Northampton, 
in  the  year  1823,  and  convicted  upon  the  following 
indictment.  The  indictment  charged  ^^that  he,  James 
Whitney,  certain  cattle,  to  wit,  two  asses  of  the  price  of 
1/.  lOs.  of  the  goods  and  chattels  of  Robert  Jeffery,  then 
and  there  feloniously,  wilfully,  maliciously,  and  unlawfully 


Id  be  lead  affiled  to  the  chureh,  or  to  a  bonae  belonging  to  aiich  a  person,  and  (iUt 
tit  dUgtUim  iu  to  property  in  thit  indictment  ehouldbe  rejected  a$  aurplueage, 

(a)  By  the  4  6.  4,  c.  54, 8.  3,  BO  mach  of  the  9  6.  1,  c.  22,  aa  takes  away  clergy 
Aom  peraons  killing  and  maiming  cattle  is  repealed,  except  aa  to  offencea  committed 
beftre  the  paaaing  of  that  act,  and  enacts,  that  if  any  person  shall  unlawfbUy  and 
diiignedly  kill,  maim,  or  wound  any  cattle,  whether  from  malice  conceived  against 
tks  owner  or  otherwise,  being  thereof  convicted,  shall  be  adjudged  guilty  of  felony, 
and  ihan  be  liable  at  the  discretion  of  the  Court,  to  be  transported  beyond  tite  seas  for 
lift,  or  for  such  term  not  less  than  seven  years  as  the  Court  shall  adjudge,  or  to  be 
ioiprinned  only,  or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
boose  of  correction  for  any  term  not  exceeding  aeven  yeara. 
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did  maim  and  wound  to  the  great  damage  of  the  said 
Robert  Jeffery  against  the  form  of  the  statute  and  against 
the  king's  peace. 

This  indictment  was  framed  on  s.  1  of  the  9  6. 1,  c. 
22,  commonly  called  the  Black  Act.  The  words  of  that 
statute  are  (inter  alia)^  ^^  If  any  person  or  persons  shall 
unlawfully  and  maliciously  kill,  maim,  or  wound,  any 
cattle^  &c."  (a) 

The  jury  found  the  prisoner  guilty,  but  the  learned 
Lord  Chief  Baron  reserved  the  case  for  the  consideration 
of  the  Judges  on  the  following  question. 

Whether  asses  were  cattle  within  the  Black  Act  ? 

In  Hilary  term,  1824,  eleven  of  the  Judges  met  and 
considered. the  case:  they  held  *that  asses  were  cattle 
within  the  meaning  of  the  9  G.  1,  c.  22,  (5)  and  that  the 
conviction  was  therefore  right. 


(a)  Though  this  enaotment  is  now  repealed  by  the  4  G.  4,  e.  54,  s.  3,  the  meaning 
<^the  word  **  Mltie**  Is  important  under  the  provisions  of  the  recent  statute. 

(6)  Vide  Rex  e.  Chappie,  Rues.  Si  Ay.  C.  0.  R.  77,  where  the  judges  held  that  pigs 
wen  **  caflls**  within  .the  meaning  of  the  act 


REX  9.  DALE.^1834. 


REX  V.  DALE  and  Others. 

Xanfer.  Ast  ctoment  in  the  indictment  that  the  prisoners  **  with  certain  ttontt"  in  and 
apoo  the  deoeaaed  cast  and  threw,  and  that  they  with  the  said  stones  so  cast  and 
thrown  struck  the  deceased,  then  and  there  giving  him  bjr  the  casting  and  throwing 
of  the  said  stones  a  mortal  wound,  &c.  sufficiently  shows  that  the  death  was  occa- 
!  by  stooas  which  the  prisonerB4hrew. 


The  prisoners  were  tried  before  Charles  Warren^ 
Esq.,  Chief  Justice  of  Chester,  at  the  summer  assizes 
for  Chester,  in  the  year  1823,  upon  the  following  indict- 
ment 

Cheshire.     The  jurors  for  our  lord  the  king  upon  their 
oath  present  that  Joseph  Dale,  late  of,  &c.  labourer,  John 
Piatt,  late   of  &c  labourer,  and  Charles  Taylor,  late 
of&c.  labourer,  not  having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  on  the  16th  July,  4  G.  4,  with  force  and  arms, 
at  Whaley  aforesaid,  in  the  county  aforesaid,  in  and 
upon  one  William  Wood  in  the  peace.  Ace.  then  and  there 
being,  feloniously  <lid  make  an  assault,  and  that  the  said 
Joseph  Dale,  John  Piatt,  and  Charles  Taylor,  with  certain 
stones  of  no  value,  which  they  the  said  Joseph  Dale,  John 
Piatt,  and  Charles  Taylor  in  their  right  hands  then  and 
there  had  and  held,  in  and  upon  the  back  part  of  the  head 
of  him  the  said  WiUiam  Wood  then  and  there  feloniously, 
wilfully,  and  of  their  malice  aforethought  did  cast  and 
throw^  and  that  the  said  Joseph  Dale,  John  Piatt  and 
Charles  Taylor  with  the  stones  aforesaid,  so  as  afore- 
said cast  and  thrown,  the  aforesaid  William  Wood  in 
and  upon  the  back  part  of  the  head  of  him  the  said  Wil- 
liam Wood  then  and  there  feloniously,  wilfully,  and  of 
their  malice  aforethought  did  strike,  penetrate,  and  wound, 
feloTuously,  wilfully,  and  of  their  malice  aforethought, 
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then  and  there  giving  to  the  said  William  Wood,  by  the 
casting  and  throwing  of  the  stones  aforesaid  in  and  upoa 
the  back  part  of  the  head  of  him  the  said  William  Wood 
one  mortal  wound,  bruise,  fracture,  and  contusion  of  the 
breadth  of  one  inch  and  of  the  depth  of  half  an  inch,  of 
which  said  mortal  wound,  bruise,  fracture,  and  contusion, 
he  the  said  William  Wood  then  and  there  instantly  died; 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  the  said  Joseph  Dale,  John  Piatt,  and  Charles 
Taylor,  him  the  said  William  Wood  in  the  manner  and 
by  the  means  aforesaid,  feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  kill  and  murder,  agaiast  tbe 
peace,  &ic. 

On  this  indictment  Joseph  Dale  was  tried  and  convicted. 

Jones  moved  in  arrest  of  judgment. 

First  That  after  the  words,  "certain  stones^  there 
should  have  been  a  videlicet  mentioning  the  mimber. 

Secondly.  That  it  was  not  expressed  in  what  hand  the 
stones  were  held  by  each. 

Thirdly.  The  mode  of  causing  the  death  was  not  pro- 
perly stated. 

Judgment  was  respited,  and  the  above  points  reserved 
for  the  consideration  of  the  Judges. 

In  Hilary  Term,  1 824,  this  case  was  argued  in  the 
Exchequer  Chamber  before  eleven  of  the  Judges,  by  D.  F. 
Janes  for  the  prisoners ;  J.  Parke  (who  appeared  for  the 
Crown  was  not  heard).  The  Judges  were  unanimously 
of  opinion  that  the  conviction  was  right.  The  Judges 
held  that  the  cause  of  the  death  was  sufficiently  stated,  it 
being  clear  the  "  stones^'^^  were  what  was  cast  and  thrown 
at  the  deceased,  and  the  word  "  ttnVA"  might  be  rejected, 
or  the  words  "  cast  and  throw^^  might  be  considered  as 
used  as  neuter  verbs. 


REX  •.  iASVIS.— 1894. 


REX  V.  6EOR6B  JARVIS  and  BENJAMIN  WALKER. 


Bmglarj.  If  a  aerraot  liven  in  a  bouse  of  bis  master's  at  a  yearly  rent,  tbe  faome  otn- 
BoibedaKribed  as  the  master^  boose  tboagh  it  k  on  tbe  premiaes  where  the  maa- 
terti  bosioeaa  is  earned  on,  and  althoogh  tbe  servant  has  it  because  of  bis  service. 


Ths  prisoners  were  tried  before  Mr.  Justice  Holroyd, 
at  the  Lent  assizes  for  the  county  of  York,  in  the  year 
1S24,  for  a  burglary. 

The  first  count  of  the  indictment  charged  the  crime  to 
have  been  committed  in  the  dwelling-bouse  of  William 
Greaves,  Edward  Greaves,  and  Richard  Greaves,  and  the 
second  count  in  the  dwelling-house  of  William  Mottran. 

Tbe  prisoners  were  convicted  aud  received  judgment 
for  burglary;  but  a  question  arising  in  consequence  of 
the  circumstances  attending  the  occupation — whether  the 
part  oi  the  building  broken  into  and  robbed  was  in  law 
part  of  a  dwelling-house,  as  stated  in  either  count  of  the 
indictment;  the  learned  Judge  reserved  the  point  for 
the  coQ^eration  of  the  Judges. 

William,  Edward,  and  Richard  Greaves,  mentioned  in 
the  first  count  of  the  indictment,  were  merchants  and 
copartners,  and  all  the  premises  after-mentioned  were 
their  joint-property,  and  the  same  were,  (unless  deemed 
in  law  otherwise,  as  to  the  part  occupied  by  William 
Mottran,)  in  their  joint  possession  as  such  copartners. 

These  premises  consisted  of  a  yard,  and  of  buildings 
which,  together  with,  folding  gates,  entirely  surrounded 
a&d  enclosed  the  yard.  Amongst  these  buildings  was  a 
bouse,  and  also  a  warehouse  with  other  apartments  under 
Qoe  roof;  but  they  had  no  inward  communication  with 
the  house,  though  it  had  been  otherwise  fonnerly. 
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In  the  house,  which  bad  an  outer  door  opening  into  the 
yard,  WilUam  Mottran,  the  person  named  into  the  second 
count  of  the  indictment,  with  his  wife  and  children  resi- 
ded  and  slept.  He  was  the  warehouseman  of  William^ 
Edward,  and  Richard  Greaves,  at  weekly  wages,  and  had 
the  care  of  all  the  prem'ises ;  but  he  paid  them  a  small 
annual  sum  (1 1/.  a  year),  as  rent  for  the  house  and  for 
coals  which  they  found  him  for  his  use  therein  as 
fuel. 

In  the  yard  and  adjoining  to  the  warehouse,  was  a  room 
used  as  a  counting-house,  it  was  the  part  of  the  building 
broken  into  and  robbed,  the  only  access  to  which  count- 
ing-house was  by  a  door  between  it  and  the  warehouse^ 
which  warehouse  opened  by  another  door  into  the  yard* 
The  house  had  been  formerly  occupied  by  one  of  the 
partners  and  afterwards  by  one  of  the  servants,  and  then 
by  the  said  William  Mottran,  their  warehous^nan,  who 
had  continued  to  reside  there  up  to  the  time  of  the  rob* 
bery,  on  the  terms  which  have  been  mentioned ;  he  having 
represented  to  his  employer  that  he  occupied  previous  to 
his  coming  there  another  house  on  the  same  terms.  The 
Messrs.  Greaves  were  desirous  of  having  this  man  on 
their  premises,  considering  him  a  trust-worthy  servant, 
and  therefore  allowed  him  to  reside  there,  although  the 
rent,  even  with  the  allowance  of  coals  was  by  no  means 
an  adequate  rent ;  the  house  alone  being  worth  20/.  a 
year,  to  let  to  an  ordinary  tenant.    This  was  the  cause 
and  occasion  of  Mottran^s  occupying  the  house,  and  the 
partners  continued  to  pay  all  the  rates  and  taxes  as  for 
all  the  premises  including  the  house,  as  one  joint  property 
and  possession. 

The  learned  Judge  stated  (in  the  case  reserved),  that 
at  the  trial  it  appeared  to  him,  that  though  the  house 
which  Mottran  occupied  with  his  family,  disconnected 
and  separated  as  it  was  from  the  rest  of  the  premises. 
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mi^t  both  on  the  authority  of  Jobbing^s  Case  before  the 
Jo^s  in  Michaefanas  term  1823  (a),  in  addition  to 
Margeti's  Case^  2  Leach,  C.  C.  930,  (4th  edition)  as  well 
as  by  reason  of  the  payment  of  rent,  be  considered  and 
described  as  the  dwelling-house  of  Mottran,  if  the  offence 
had  been  committed  in  that  part  of  the  premises,  yet  that 
it  might  be  doubted  whether  Mottran^s  holding  and  occu- 
pation were  so  entirely  sua  jure  or  so  unconnected  with 
his  service  as  to  prevent  the  whole  premises  from  being 
deemed  in  law  the  dwelling-house  of  the  masters,  and 
from  being  properly  so  described. 

There  may  be  in  law  two  different  possessions  and 
properties,  the  one  general,  the  other  qualified,  at  the 
same  time  in  the  same  thing.  It  is  so  in  the  case  of 
goods  which  may  be  described  and  considered  as  the 
goods  of,  and  as  goods  being  in  the  possession  of  either 
Ae  owner  or  the  special  bailee,  so  it  may  be  in  the  case 
of  lands  and  houses,  as  where  there  are  lessor  and  tenant 
at  will,  either  of  whom  may  bring  trespass  according  to 
Lord  Chief  Justice  RoUe,  in  2  Roll  Abr.  551,  1.  46. 
Lord  Chief  Justice  Bridgeman  in  Carter  66,  (b)  and 
Lord  Chief  Baron  Comyns  in  Com.  Dig.  Trespass,  (B  2.) 

The  question  seemed  to  be  whether  the  holding  and 
occupation  of  Mottran  the  servant  were  not  in  the 
present  case  so  connected  with,  dependant  upon,  and 
auxiliary  to,  the  service,  and  thereby  so  qualifie^d,  as  to 
distinguish  this  from  the  mere  case  of  an  ordinary 
tenancy ;  and  to  render  it  not  such  a  tenancy  in  him  suo 
jure,  as  would  entirely  remove  the  possession  even  as  to 
that  part  of  the  premises  out  of  his  masters,  and  prevent 
the  general  possession  as  to  the  whole  from  being  con- 


(«)  Vida  RosB.  &  Ry.  C.  C.  R. 

(h)  See  the  rMaoning  abo  in  the  Year  Book  19  H.  6, 45,  referred  to  by  tbew 
jodgo. 

VOL.  1.  2 
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sideied  as  still  legally  continuiDg  in  tbem,  like  the  case 
of  landlord,  and  lodger  or  other  inmate,  (a)  Mottran 
inhabited  there  for  his  master's  convenience  and  purposee 
as  well  as  for  his  own.  There  is  no  distinction  in  prin* 
ciple  between  the  case  where  the  servant  (who  occupies 
becafMc  he  is  a  eervavU)  is  to  pay  a  rent  to  his  masters, 
and  the  case  where  the  rent  is  deducted  from  his  wages, 
and  yet  in  the  last  (see  Bertie  v.  Beaumont^  16  East,  33,) 
his  occupation  was  considered  as  the  possession  of  his 
masters,  (b)  If  the  principle  be  the  same  in  both  cases, 
the  whole  of  the  premises  in  question  may  be  considered 
and  treated  as  being  merely  one  dwelling-house  in  the 
possession  of  the  masters ;  in  their  possession  as  to  part 
by  themselves,  and  as  to  the  rest  by  their  servant,  ev^d 
though  as  to  the  latter  the  servant  might  also  be  deemed 
to  have  a  distinct  but  quaUfied  possession  in  himself; 
and  this  principle  will  probably  be  found  to  simplify  and 
reconcile  all  these  cases. 

In  Easter  term,  1824,  the  Judges  met  and  considered 
this  case ;  they  held  the  conviction  as  to  the  burglary 
wrong ;  the  Judges  thought  that  as  Mottran  stood  in  tte 
character  of  tenant,  (for  Greaves  &  Co.  might  have  dis- 
trained upon  him  for  his  rent,  and  could  not  arbitrarily 
have  removed  him)  Mottran's  occupation  could  not  be 
deemed  their  occupation,  (c) 


(a)  Vide  2  East  P.  C.  500, 1, 2. 

(6)  As  to  this,  Bee  Rex  ▼.  Inhnhitantt  of  CAevAufU,  1  B.  &  A.  473,  bat  lee  also  Rex 
V,  JnkmhUanU  of  Ltkenkeatk^^  \  B,SlC.  531 ;  Rex  v.  Mmbiittntt  of  Mingler,  3  M.  ^ 
8.  376;  Rex  v.  JnkabUanU  of  KeUum,  5  M.  &.  &  136. 

(c)  Vide  Rex  ▼.  Stock,  Run.  Sl  Ry.  C.  C.  R.  135.  S.  C.  ^  Taant.  339.  9  Leach,  C. 
C.  1015, 4th  ed. ;  Rex  v.  Oibbom,  Rusb.  &  Ry.  C.  C  R.  442.    Rex  ▼.  CamgfieU  poet. 

*■  Ed;.  Com.  Law  Repe.  viii.  148. 
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REX  «.  WILLIAM  CALE. 

Hm  3  0. 4,  e.  t4,  a.  3,  lartas  wb  miideiiieaDort  what  befim  ware  vuMdOnmaan,  Utei 

DoC  ehuife  them  into  lUoalflii 

The  priacHier  was  tried  before  Mr.  Justice  Pa&k  at 
the  Lent  assizes  for  the  county  of  Oxford  in  the  year 
1824,  for  feloniously  receiving  three  live  turkeys,  the 
goods  and  chattels  of  one  William  Parker,  of  the  price 
of  ten  shiUings,  which  had  before  then  by  a  certain  ill 
duq[K>8ed  person  to  the  jurors  unknown,  been  feloniously 
stolen,  taken,  and  carried  away,  against  the  form  of  the 
statute,  &c. 

The  indictment  was  founded  on  the  statute  of  3  6.  4, 
c  24,  s.  3,  (o)  and  the  prisoner  was  convicted  of  having 
received  the  turkeys  in  question ;  but  the  learned  Judge 
respited  the  judgment  till  the  opinion  of  the  Judges  upon 
the  meaning  of  the  clauses  in  the  act  of  parUament  above 
referred  to  could  be  obtained,  in  order  that  he  might 
know  to  what  extent  the  punishment  in  this  case  might 
be  carried. 

This  question  came  before  the  Judges  in  the  case  of 
Rex  V.  George  ThomcLs^  on  the  3d  of  May,  1823,  which 
had  been  tried  before  Mr.  Baron  Graham,  who  doubted 


(c)  Bf  ■.  9,  it  is  enacted,  That  in  all  caaea  where  the  offence  of  any  peraon  reeeiv- 
iBf  or  bayiogr  atolen  gooda  or  ebattela,  or  any  atolen  orderi  &C.,  knowing  the  aame  to 
hifa  been  atolen,  ahall  be  deemed  and  oonatraed  to  be  felony,  snch  oflfbndor  ahail  and 
any  be  tried  and  eonvicted  of  anch  felony,  aa  well  before  aa  after  the  trial  of  the  prin- 
cipil  ftlon,  and  whether  the  aaid  prinoipai  felon  ahall  ha?e  been  apprehended,  or  ahall 
be  iBeDable  to  jnatMO  or  not 
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whether  he  should  pass  sentence  for  a  felony  or  a  misde- 
meanor. The  Judges  did  not  decide  the  case  at  that 
time,  it  being  understood  that  a  bill  was  to  be  brought 
into  parliament  to  explain  this  obscure  statute. 

At  this  trial,  Talfourd^  as  counsel  for  the  prisoner, 
insisted  that  he  could  not  at  all  be  indicted  for  a  felony 
under  this  statute,  for  that  before  this  statute  passed,  the 
act-  of  receiving  stolen  goods  was  not  a  substantive 
felony,  but  a  misdemeanour  only,  where  the  principal 
wa6  not  convicted.  Now  this  statute  only  says  such  an 
act  shall  be  deemed  and  construed  to  he  a  felony^  instead 
of  declaring  it  to  be  a  felony  in  distinct  and  positive 
terms.  The  learned  Judge  overruled  the  objection,  but 
in  submitting  to  the  Judges  the  question  as  to  the  extent 
of  the  punishment,  this  point  was  also  stated. 

The  Judges  met  twice  to  consider  the  case,  and  in 
Easter  term,  1824,  the  majority  of  the  Judges  present, 
viz.,  Abbott,  C  J.,  Best,  C.  J.,  Batley,  J.,  Burrougm,  J., 
and  Oarrow,  B.,  held  the  conviction  wrong,  being  of 
opinion  that  the  3  G.  4,  c  24,  s.  3,  leaves  as  misdemean- 
ors what  were  misdemeanors  before  the  passing  of 
that  statute,  and  therefore  this  offence  was  not  punish- 
able as  a  felony.  Hullock,  B.,  Littledale,  J.,  Houioyd, 
J.,  and  Graham,  B.,  thought  that  since  the  passing  of 
that  act  this  offence  was  a  felony,  and  punishable  as 
such. 
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REX  V.  EDWARD  WALTERS  and  Others. 

Au|Jtrj.  An  out-boow  in  the  jvd  of  a  dwelling-house,  will  be  parcel  of  the  dwel- 
lio^Juae  if  the  yard  U  encloeed,  though  the  occapier  has  another  dwelling-hoase 
opeoiog'  into  the  yard,  and  he  lets  such  dwelling.hoase  with  certain  eaiements  in 
tbtjard. 

The  prisoners  were  tried  before  Mr.  Justice  Holroyd 
at  the  Lent  assizes,  in  the  yeeir  1824,  and  convicted  of  a 
burglary. 

A  question  arose,  whether  the  warehouse  in  which  the 
robbery  was  committed  was  in  law  part  of  the  prose- 
eater's  dwelling-house,  and  which  question  was  submitted 
to  the  consideration  of  the  Judges. 

The  prosecutor,  a  grocer,  had  a  dwelling-house  in 
which  he  lived  and  carried  on  his  trade.  The  back  part 
opened  into  a  yard,  where  the  warehouse,  which  he  also 
used  for  his  trade,  was  situate,  and  into  which  yard  the 
warehouse  also  opened. 

The  yard  was  entirely  inclosed  by  his  hoose  and  other 
baildings,  and  by  a  wall,  and  gates  which  were  closed 
and  fastened  at  night,  and  the  whole  were  his  property ; 
and,  except  as  after-mentioned,  were  in  his  possession. 

His  dwelling-house  was  in  one  range  of  building  with 
the  warehouse  broken  into ;  but  between  them,  in  the 
same  range,  was  another  dwelling-house,  his  property 
ako,  opening  into  the  yard,  and  let  to  a  person  who 
occupied  it,  together  with  some  easements  in  the  yard, 
as  his  yearly  tenant. 

The  two  houses  had  formerly  been  both  in  one. 

The  prisoners  received  judgment  as  for  a  burglary, 
but  the  learned  Judge  reserved  the  point  for  the  opinion 
of  the  Judges. 
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In  Easter  term,  1824,  nine  of  the  Judges  met,  and 
considered  the  case.  They  held  the  conviction  right, 
being  of  opinion  that  the  warehouse  was  part  of  the 
prosecutor^s  house;  it  was  so  before  the  division,  and 
they  thought  it  remained  so  after  the  division,  (a) 

(a)  See  BrtwtC$  €a$e,  3  East  P.  C.  501,  509;  bat  see  alto  iML  493.  &C.9  L6•d^ 
C.  a  1018,  nottf.  4th  ed. ;  S.  P.  Rex  v.  Stock,  Ross,  ft  Rjr.  C.  C.  R.  185. 


REX  V.  JAMES  WALSH. 

Larceny.  Prisoner  had  lifted  up  a  bag  from  the  bottom  of  a  boot  of  a  eoacfa,  bat 
deteeted  before  he  had  got  it  oat,  it  did  not  appear  that  it  was  entirely  remoivwl 
firom  the  space  it  at  first  occapied  in  the  boot,  hot  the  raising  it  from  the  bottom  had 
completely  removed  each  part  of  it  from  the  space  that  specific  part  occupied.  Hie 
Judges  held  this  was  a  complete  tuportation, 

TiiB  prisoner  was  tried  before  Thomas  Dbnman, 
Elsquire,  Common  Serjeant,  at  the  Old  Bailey  Sessions, 
January,  1824,  on  an  indictment  for  stealing  a  leathern 
bag  containing  small  parcels,  the  property  of  William 
Ray,  the  guard  to  the  Exeter  mail« 

At  the  trial  it  appeared  that  the  bag  was  placed  in  the 
front  boot,  and  the  prisoner,  sitting  on  the  box,  took  hold 
of  the  upper  end  of  the  bag,  and  hfled  it  up  from  the 
bottom  of  the  boot  on  which  it  rested.  He  handed  the 
upper  part  of  the  bag  to  a  person  who  stood  beside  the 
wheel  on  the  pavement,  and  both  had  hold  of  it  together, 
endeavouring  to  pull  it  out  of  the  boot,  with  a  common 
intent  to  steal  it.  Before  they  were  able  to  obtain  com- 
plete possession  of  the  bag,  and  while  they  were  so 
engaged  in  trying  to  draw  it  out,  they  were  interrupted 
by  the  guard,  and  dropt  the  bag. 

The  prisoner  was  found  guilty,  but  the  facts  above 
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stated  were  specially  found  by  the  jury,  in  answer  to 
questions  put  to  them  by  the  Common  Serjeant. 

The  Common  Serjeant,  entertaining  some  doubts 
wbether  the  prisoner  could  be  truly  said  to  have  ^^  stolen, 
taken,  and  carried  away"  the  bag,  he  respited  the  judg- 
ment,  in  order  that  the  opinion  of  the  Judges  might  be 
taken  on  the  case. 

In  Easter  term,  1824.  The  Judges  met  and  considered 
this  case.  They  held  the  conviction  right,  being  of  opin- 
ioQ  that  there  was  a  complete  asportation  of  the  bag.  (a) 

(fl)  Vide  East  P.  C.  555,  556,  557.    1  Hale,  508. 587. 


REX  V.  RICHARD  BEACALL. 

Bf  94  6. 3,  e.  15,  (local  act)  certain  iohabitants  in  seven  parishea  are  incorporated  by 
tbe  name  of**  the  Guardtatu  of  the  Poor  of  thooe  Parieheo^  twelve  directors  are  to 
be  tppointed  out  of  the  gruardians,  and  the  property  belonging  to  the  corporation  b 
VMled  va^the  Diredon  for  the  time  being"  who  are  to  execute  the  powers  of  tbe 
Mt  The  prisoner  was  indicted  for  embezzling  the  moneys  of  **the  Directoro  of 
lie  Poor  of  the  oaid  Pariehee,^  The  lodges  held  that  the  moneys  should  have 
ten  laid  aa  tbe  roooeys  of  the  **  Qwndiane  of  the  Poor  bff  their  eorporate  name^ 
or  of  tbe  directors  for  the  time  being  in  their  individual  names. 

The  prisoner  was  tried  and  convicted  before  Mr.  Jus- 
tice Park,  at  the  Lent  assizes  for  Shrewsbury,  in  the 
year  1824. 

The  indictment  charged  that  the  prisoner  was  servant 
(0  the  directors  of  the  poor  of  the  several  parishes  within 
ike  town  of  Shrewsbury^  and  the  liberties  thereof^  in  the 
county  of  Salop,  for  the  time  being,  and  employed  and 
eotrosted  by  the  said  directors  to  receive  money  and 
notes  for  them,  and  being  such  servant  so  employed  and 
e&tniated,  then  and  there,  by  virtue  of  such  employment 
and  eatrustment  as  aforesaid,  he  the  said  Richard  Bea- 
call  did  receive  and  take  into  his  possession  fifteen  shil- 
lii^  in  mooejs  numbered,  and  various  notes  (on  which 
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no  point  depended),  for  and  on  account  of  the  said  diree^ 
tors  of  the  pcor  of  several  parishes  within  the  town  of 
Shrewsbury^  and  the  liberties  thereof  in  the  county  of  Salop 
then  being,  his  said  masters  and  employers,  and  having 
so  received  and  taken  into  his  possession  the  said  fif- 
teen shiHings  in  moneys  numbered,  &;c.,  for  and  on 
account  of  his  said  masters  and  employers,  he  the  said 
Richard  Beacall  fraudulently  and  feloniously  did  em- 
bezzle and  secrete  the  same.  And  so  the  jurors  afore- 
said, d2:c.,  say  that  the  said  Richard  Beacall  did  then  and 
there  feloniously  steal,  take  and  carry  away /rom  the  said 
directors  of  the  poor  of  several  parishes^  Sfc.<^  (describing 
them  as  before,)  the  said  fifteen  shillings  in  moneys, 
numbered,  &c.,  being  the  moneys,  &lc.  of  the  said  direc- 
tors of  the  poor  of  several  parishes  within  the  town  of 
Shrewsbury^  and  the  liberties  thereof^  in  the  county  of  Salcp, 
on  whose  account  the  said  moneys  were  received  and  taken 
into  the  possession  of  him  the  said  Richard  Beacall^  being 
such  servant  as  aforesaid. 

There  were  several  other  counts  in  the  indictment,  but 
all  of  them  described  the  prosecutors  in  the  i^ame  lan- 
guage, nor  did  any  count  state  from  whom  the  moneys 
were  received  for  the  use  of  the  prosecutors. 

Curwood  for  the  prisoner  objected  that  the  indictment 
was  defective  in  not  stating  yrom  whom  the  prisoner  had 
received  the  money  he  was  charged  with  having  em- 
bezzled. That  not  having  notice  by  the  indictmentyrowi 
whom  the  prosecutors  would  attempt  to  prove  he  had 
received  money,  he  could  not  be  prepared  with  evidence 
to  rebut  it,  and  even  though  he  might  bring  evidence  to 
rebut  what  be  might  have  got  some  hint  of,  it  might  turn 
out  wholly  unavailing,  as  the  prosecutors  might  proceed 
on  some  other  charge.  Supposing  the  prisoner  to  be 
acquitted  on  this  indictment,  how  could  he  use  this 
acquittal  on  a  plea  of  auter  fois  acquit  on  account  of  the 


genentlitj  of  the  charge^  and  cited  M'*  Gregorys  Case  2 
Ri]8&  1334,  (a)  but  in  that  case  the  mdictment  was  held 
bad  because  it  did  not  state  whose  property  the  money 
wfts.    See  the  statute  39  Geo.  3,  c.  85.  (6) 

But  it  being  admitted  that  this  was  the  usual  form  in 
wiiich  mdictments  for  embezzlement  were  drawn,  the 
learned  Judge  would  not  stop  the  case,  but  reserved  the 
point  for  the  consideration  of  the  Judges. 

The  fact  of  embezzlement  by  the  defendant  was  clearly 
established,  but  the  question  submitted,  turned  entirely 
upon  the  description  of  the  prosecutors  given  in  the 
indictment,  viz.,  directors  (f  the  poor  of  several  parishes 
vfiikin  the  town  of  Shreuoshury^  and  the  liberties  thereof^  in 
the  county  of  Salop. 

By  the  local  act  of  the  24th  Geo.  3,  c.  15,  several  of 
tbe  inhabitants  of  seven  parishes  within  the  town  and 
liberties  of  Shrewsbury  are  incorporated  by  the  name  of 
^tbe  Guardians  of  the  Poor  of  several  parishes  within 
the  town  of  Shrewsbury^  and  the  liberties  thereof,  in  the 
county  of  Salop.^'^  They  are  to  have  perpetual  succesr 
son,  and  a  common  seal,  and  are  to  sue  and  be  sued  by 
that  name.      These  guardians    are  to  appoint  twelve 


(c)&aRaBa.JbRj.aaR.d3.  3a^P.106.  2  East,  p.  C.  576.  S  Leach, 
C.a939,4thed. 

(A)  Whieh  enacts,  that  if  any  serfant  or  derk,  gr  any  person  employed  fbr  the  pur. 
pan  in  tbe  capacity  of  servant  or  derk,  to  any  person  or  persons  whomsoever,  or  to 
Of  body  corporate  or  politic,  shaH  by  virtue  of  such  empbyment,  receive  or  take  info 
bb  powfion  any  money,  goods,  bond,  bill,  note,  banker's  draft,  or  other  valuable 
warity  or  e&cts,  for,  or  in  the  name  of,  or  on  the  account  of  his  master  or  masters^  or 
esiplojer  or  employers,  and  shall  fraudulently  embezzle,  secrete,  or  make  away  with 
tte  nme,  or  any  part  thereof^  every  such  offender  shall  be  deemed  to  have  feloniously 
Aibi  Am  aae  firom  his  master  or  masters,  or  empfeyer  or  employerp,  for  whose  use, 
or  in  whose  name  or  names,  or  on  whose  account  the  s  ime  was  or  were  delivered  to 
ct  tabo  into  the  poaMssion  of  such  servant,  derk,  or  other  person  so  employed, 
akhoqgb  aoch  money,  dtc.  was  or  were  no  otherwise  received  into  the  possession  of 
kb  or  tbdr  servant,  Ate ;  and  every  such  offender,  his  adviser,  Sl^  being  thereof  oon- 
fictod,  dall  be  fiaUe  lo  be  transported  for  any  term  not  exceeding  fimrteen  years. 

VOL.  I.  3 
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directors  out  of  the  most  discreet  of  the  said  guardians^ 
who  are  to  be  called  directors  of  the  poor  of  several  par- 
ishesy  &c«,  and  are  to  continue  for  one  year ;  then  four 
of  the  twelve  are  to  go  out  by  ballot,  and  four  others  are 
to  be  elected  in  their  stead ;  ^*  and  the  said  twelve  directors 
so  to  be  chosen  and  elected,  shall  be  empowered  to  put  in 
execution  all  the  powers  and  authorities  of  this  act,  for 
and  during  such  time  as  they  shall  respectively  continue 
to  act  as  directors." 

By  section  13.  The  guardians  and  directors,  from  time 
to  time,  are  to  appoint  one  or  more  governor  or  govern* 
ors,  abd  steward  or  stewards^  dsc. 

The  priscmer  was  appointed  steward  by  the  guardians,^ 
and  after  that  continued  to  act  as  steward  to  the 
directors. 

By  section  34.  ^  The  property  of  all  and  every  the 
goods  and  chattels,  furniture,  provisions,  clothes,  linen, 
wearing  apparel,  tools,  utensils,  and  materials  whatso- 
ever, to  be  from  time  to  time  had,  made,  bought,  used,  or 
provided,  for  the  use  of  the  poor,  and  for  carrying  into 
execution  the  several  purposes  of  this  act ;  and  also  all 
debts  due  to  the  said  corporation  for  the  poor's  work,  or 
otherwise,  shall  be  and  are  hereby  absolutely  vested  in  the 
said  directors  for  the  time  being,  for  the  purposes  of  this 
act ;  and  they  the  said  directors  are  hereby  authorised 
and  empowered  to  bring  actions  in  their  corporate  capacity 
against  any  persons  who  shall  disturb  them  in  the  posses- 
sion thereof,  and  shall  and  may  make  any  accusation 
before  any  justice  of  the  peace,  who  shall  thereupon 
cause  the  person  accused  to  be  apprehended  as  a  felon/^ 
&c. 

The  38th  section  gives  a  power  to  the  said  corporations 
to  sue  on  bonds,  which  had  been  given  to  the  different 
parishes  before  this  act,  for  indemnifying  them  against 
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the  charge  of  bastard  children,  in  the  name  of  the  said 
corporation* 

Curwood  and  Slaney  for  the  prisoner,  contended  that 
the  moneys  in  question  should  have  been  laid  to  be  the 
property  of  the  guardians^  and  not  of  the  directors^  who 
were  merely  in  the  nature  of  a  committee  for  managing 
the  concerns  of  the  body  at  large,  and  quoted  Sherring- 
ton's  and  Bulkley^s  Case,  2  Russ.  1 145 ;  S.  C.  1  Leach 
513,  C.  C.  4th  ed. 

The  learned  Judge  thought  the  objection  well  founded, 
and  would  have  directed  an  acquittal,  but  the  gentleman 
who  prepared  the  indictment  so  strenuously  pressed  the 
correctness  of  it,  particularly  referring  to  the  34th  clause 
above  quoted,  and  the  act  of  Parhament  being  a  very 
confused  one,  he  thought  it  better  to  save  the  point  for 
the  consideration  of  the  Judges. 

Id  Easter  term,  1824,  the  Judges  met,  and  considered 
this  case.  They  held  that  the  conviction  was  wrong  on 
the  authority  of  Sherrington  and  Bulkley^s  Case,  being 
of  opinion  that  the  indictment  ought  to  have  described 
the  moneys,  either  as  the  moneys  of  **  The  Guardians  of 
the  Poor,"  by  their  corporate  name,  or  of  the  individuals 
who  formed  the  body  of  the  directors,  calling  them  by 
their  private  names  as  individuals. 


REX  V.  PETER  ROSINSKI. 

Ibkbg  a  female  patient  strip  naked  under  the  pretence  that  the  defendant,  a  medical 
mo,  cannot  otherwise  judge  of  her  illness  is,  if  he  himself  takes  off  her  dothes,  an 


The  defendant  was  tried  and  convicted  before  Mr. 
Justice  Batlbt,  at  the  Lent  assizes  for  the  county  of 
Lancaster,  in  the  year  1823, 
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The  second  count  of  the  indictment  charged,  that 
before  and  at  the  time  of  committing  the  offence  herein- 
after next  mentioned,  to  wit,  on  the  27th  of  January,  in 
the  year  aforesaid,  the  said  Ann  Gibbins  became  and  was 
sick  and  disordered,  to  wit,  at,  &c.,  aforesaid,  and  the 
said  Peter  Rosinski  did  then  and  there  pretend  to  admin- 
ister relief  to  persons  labouring  under  divers  maladies 
and  disorders,  and  that  the  said  Ann  Gibbins  by  reason 
thereof,  and  for  the  purpose  of  being  cured  of  her  said 
Jast  mentioned  sickness  and  disorder,  then  and  there 
applied  to  the  said  Peter  Rosinski,  for  the  purpose  of 
being  cured  of  such  last  mentioned  sickness  and  disorder, 
and  that  he  the  said  Peter  Rosinski  did  then  and  there  pre- 
tend to  the  said  Ann  Gibbins  that  it  was  necessary  for 
the  cure  of  such  her  last  mentioned  sickness  and  disorder, 
that  she  the  said  Ann  Gibbins  should  be  naked  and 
uncovered  before  and  in  the  presence  of  him  the  said  Peter 
Rosinski,  and  did  then  and  there  unlawfully  and  inde- 
xently  cause  and  procure  the  said  Ann  Gibbins  to  pull 
.and  strip  from  and  off  the  body  of  her  the  said  Ann  Gib- 
bins, certain  clothes  and  wearing  apparel  wherewith  the 
said  Ann  Gibbins  was  then  and  there  clothed  and  covered, 
and  then  and  there  to  be  unnecessarily  and  unlawfully 
naked  and  uncovered  in  the  presence  of  him  the  said 
Peter  Rosinski,  with  intent  then  and  there  her  the  said 
Ann  Gibbins  unlawfully  to  deflower  and  carnally  know 
to  the  great  damage  of  the  said  Ann  Gibbins,  to  the  evil 
example,  ^.,  and  against  the  peace,  6£c. 

The  third  count  was  for  a  common  assault. 

It  appeared  from  the  evidence  that  the  defendant  pre<- 
tended  to  be  able  to  cure  disorders  of  all  kinds.  Ann 
Gibbins,  the  prosecutrix,  applied  to  the  defendant  to  be 
cured  of  fits,  when  the  defendant  told  her  she  must  strip 
naked.  Upon  the  prosecutrix  refusing  to  do  this,  the 
vdefeiidfuit  told  her  that  she  must  or  else  he  could  jDot  do 
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her  any  good.  The  prosecutrix  then  began  to  untie  her 
dress,  and  the  defendant  stripped  off  all  her  clothes ;  she 
told  him  at  the  time  she  did  not  like  to  be  stripped  in 
that  manner,  but  said  nothing  more.  When  she  was 
stripped,  the  defendant  rubbed  her  five  or  ten  minutes 
with  some  stuff  from  a  bottle,  and  then  bid  her  put  on 
her  clothes,  which  she  did,  and  went  away :  she  said  dhe 
did  not  put  off  her  clothes  wilhngly,  he  made  her. 

From  the  prisoner's  defence  it  seemed  as  if  he  wanted 
to  discover  if  she  had  the  menses  about  her  at  the  time. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  prisoner  really  beheved  that  the  stripping  her  could 
assist  him  in  enabling  him  to  cure  her. 

The  jury  were  satisfied  he  had  no  such  belief,  and 
that  it  was  wholly  unnecessary ;  but  the  learned  Judge 
doubted  whether  the  special  count  was  good  in  law,  and 
whether  the  making  her  strip  and  pulling  off  her  clothes 
was  an  assault,  and  reserved  those  points  for  the  con- 
sideration of  the  Judges. 

In  Easter  term,  1824,  the  Judges  met  and  considered 
this  case,  and  the  conviction  for  the  common  assault  was 
held  right,  (a) 

(a)  Vide  Rix  v.  Niekol,  Riub.  and  Rjr.  C.  C.  R.  130. 


REX  V.  ARMSTRONG  AND  BURKE. 

If  aprinner  does  not  pray  bis  clergy  in  a  clergyable  felony,  and  sentence  of  death  is 
paned  upon  him^  he  may  be  brought  up  at  a  subsequent  assizes,  and"  have  his 
dsrgy. 

The  prisoner  was  tried  before  Mr.  Justice  Batlbt  at 
the  Lent  assizes  for  the  county  of  Northumberland,  in 
the  year  1823,  for  privately  stealing  in  a  shop  to  an 
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amount  far  exceeding  15/.  It  did  not  occur  to  the 
learned  Judge  at  the  time,  that  the  offence  was  clergy- 
able. The  prisoners  did  not  pray  their  clergy,  and  the 
learned  Judge  passed  upon  them  sentence  of  death,  and 
marked  them  for  transportation  for  Ufe. 

After  the  learned  Judge  had  reached  Lancaster  he 
was  apprised  of  his  mistake,  and  immediately  wrote  to 
the  secretary  of  state  that  nothing  might  be  done  with 
the  prisoners  until  the  opinion  of  the  Judges  could  be 
taken. 

The  questions  reserved  for  the  consideration  of  the 
Judges  were, 

First.  Whether,  as  the  prisoners  did  not  pray  their 
clergy,  they  could  be  properly  transported  under  the 
present  sentence  ?    If  not, 

Secondly.  Whether  this  sentence  could  be  vacated, 
and  they  could  be  called  up  again  at  the  next  assizes 
to  pray  their  clergy  and  have  a  proper  sentence  ?    If  not. 

Thirdly.  Whether  they  could  be  tried  de  novo  as  if 
there  had  been  no  former  trial  ?  See  2  Hale  321,  378, 
379,  381,  395,  401,  404.    Dyer  205,  a,  4  Bla.  Com.  380. 

In  Easter  term,  1824,  the  Judges  met  and  considered 
this  case,  and  they  were  of  opinion  that  the  prisoners 
might  be  brought  up  at  the  next  assizes,  and  asked  why 
execution  should  not  be  awarded,  and  that  they  might 
then  pray  their  clergy,  (a) 


(a)  See  56  6.  3,  c.  27,  §  3,  by  which  it  is  enacted,  that  when  his  Majesty  shall  bs 
pleased  to  extend  mercy  to  any  offender  who  hath  been  convicted  of  any  crime  for 
which  he  is  by  law  excluded  from  the  benefit  of  clergy,  upon  condition  of  transporta- 
tion to  any  place  beyond  the  seas,  either  for  life  or  for  years,  and  such  intention  of 
mercy  shall  be  signified  by  one  of  his  Majesty's  principal  Secretaries  of  State,  it  shall 
be  lawful  for  any  Court  having  proper  authority,  to  allow  such  offender  the  benefit  of 
a  conditional  pardon,  and  to  order  such  offender  to  be  transported  for  life  or  years,  as 
shall  be  specified  in  such  condition  of  transportation  as  aforesaid ;  and  when  any 
offkider  shall  be  convicted,  4)f  any  crime  for  which  ha  is  by  hnr  excluded  the  benefit 
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REX  V.  JOHN  BAILEY. 

If  two  or  nMPe  rant  of  the  owner  different  parts  of  lame  hooae,  lo  ae  to  ha?e  amoBfrat 
them  the  whole  boose,  and  the  owner  does  not  reserve  or  occupy  any  part»  the  aepa^ 
nie  part  of  each  may  be  described  as  the  dwelling-hoose  of  each. 

The  prisoner  was  tried  before  Mr.  Justice  Park,  (Mr. 
BaroQ  Garrow  being  present)  at  the  Old  Bailey  sessions, 
April,  1824,  on  an  indictment  for  burglary  in  the  dwelling- 
house  of  Richard  Ryan,  and  stealing  various  articles  of 
perfumery,  &c. 

There  was  no  doubt  of  the  burglary,  or  of  the  larceny, 
and  the  jury  pronounced  the  prisoner  guilty,  upon  the 
learned  Judge  informing  them  that  he  would  reserve  the 
question  for  the  Judges,  whether  the  dwelling-house, 
under  the  circumstances,  was  the  sole  dwelling-house  of 
Richard  Ryan  or  not  ? 

The  facts  on  which  this  question  arose  were  as  follows  z 

The  prosecutor,  Richard  Ryan,  who  was  a  perfumer 
and  hair  dresser,  and  one  William  Choice,  a  tobacconist, 
occupied  one  large  shop,  then  divided  into  two  by  a  par- 
tition, each  side  of  the  shop  having  a  door  opening  into 
the  street ;  and  at  the  end  of  the  counter  of  each  shop 


^  dergy,  the  Jodgo  before  whom  snch  oflfender  shaU  be  convicted,  shall,  on  sach 
btnitian  of  mercy  aa  aforesaid  bein^  signified  to  him  by  one  of  the  principal  Secreta- 
liei  of  Stale,  make  an  order  for  the  immediate  transportation  of  such  offender,  in  the 
Mine  maniter  as  if  such  intention  of  mercy  had  been  signified  by  one  of  the  principal 
fleeretaries  of  State  during  the  continuance  of  the  assizes,  Sue  at  which  such  offender 
wn  eondemned,  and  such  order  shaU  be  considered  as  an  order  made  at  such  assises, 
IcCn  and  shall  be  as  effectual  and  have  all  the  same  consequences  as  any  order  for  the 
tmnportitioB  of  any  offender  made  by  any  jostiee  of  Oyer  and  Terminer,  dLC  dming 
of  the  assizes,  &*c. 
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there  was  a  door  opening  into  a  common  passage,  which 
led  to  one  common  stair-case,  and  these  doors  were 
locked  by  each  at  night.  In  the  rest  of  the  house  there 
was  no  further  separation,  than  what  exists  in  all  dwelling- 
houses,  namely,  of  one  room  from  another.  Each  had 
his  own  separate  family,  separate  kitchen,  &c. 

It  was  one  tenement  before  the  occupation  of  Ryan 
and  Choice,  and  they  held  under  one  common  landlord, 
to  whom  they  respectively  paid  rent.  Choice  100/.  per 
annum,  and  Ryan  80/.  per  annum.  But  Choice  paid  all 
the  taxes  for  both,  and  their  holdings  commenced  at 
different  periods.  The  prisoner  entered  at  the  window 
of  the  common  stair-case,  and  then  unlocked  the  door  of 
Ryan^s  shop,  and  so  entered  it. 

The  question  reserved  for  the  consideration  of  the 
Judges  was,  whether  this  was  to  be  considered  the  house 
of  Ryan  alone,  or  the  house  of  Ryan  and  Choice. 

In  Easter  Term,  1824,  the  Judges  met  and  considered 
this  case,  and  held  that  the  house  was  rightly  described 
as  Ryan^s  house,  and  that  the  conviction  was  right,  the 
breaking  and  entering  being  into  Ryan's  shop,  (a) 


(c)  See  Rex  v.  JarvU^  tupra  p.  7.     Rex  v.  Cafi|/Ee2f2,  tn/ni,  and  the  casee  there 
referred  to. 
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REX  V.  WILLIAM  NIBBS  and  HENRY  YEAMS. 

A  «t  of  new  handkerchieft  io  a  piece  maj  be  deeeribed  as  so  many  bandkerehiefk, 
timif  h  4hey  are  pot  eeparatod  ooe  from  another,  if  the  pattern  deai^ates  each,  and 
tbcy  are  described  in  the  trade  as  ao  many  handkerchiefik 

The  prisoners  were  tried  and  convicted  of  larceny 
before  Mr.  Baron  Hullock,  at  the  Old  Bailey  Sessions, 
June,  1824,  upon  an  indictment  charging  them  with 
breaking  and  entering  the  dwelling-house  of  Joseph 
Qiristian  and  Henry  Curwen  Christian,  about,  &c.,  and 
stealing  therein  "  six  handkerchiefs^^  of  the  value  of  fifty 
flhifliogs,  of  the  said  Joseph  Christian  and  Henry  Curwen 
Christian. 

The  larceny  was  clearly  proved,  but  a  question  arose 
whether  the  property  stolen  was  rightly  described  in  the 
indictment. 

The  only  evidence  applicable  to  this  point  was  given 
by  one  of  the  prosecutors,  Henry  Curwen  Christian,  and 
was  as  follows : 

Hi  caught  hold  of  both  the  prisoners  within  a  yard  of 
^  the  shop  window ;  a  piece  of  silk  handkerchiefs  drop- 
**  ped  from  the  person  of  one  of  them.  It  contained  six 
^handkerchiefs:  it  cost  us  fifty  shillings.  There  is  a 
**  mark  between  each  handkerchief;  the  mark  consists 
"  of  a  white  or  light  coloured  line,  whereby  the  handker- 
'*  chiefs  are  divided,  or  separated  with  the  scissors  from 
^  each  other :  this  line  is  of  cotton,  and  not  of  silk. 
**  When  purchasing  these  pieces  we  are  charged  not  by 
**  the  piece,  but  according  to  the  number  of  handkerchiefs  ; 
*^  the  price  is  always  charged  according  to  the  number  of 
^  handkerchiefs :  the  name  by  which  it  goes  in  our  shop 
**  is  a  piece  of  silk  handkerchiefs  ;  the  piece  is  just  as  I 
^  bought  it.** 

TOL.  I.  4 
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The  property  produced  was  a  piece  of  silk,  containing 
six  handkerchiefs  in  number ;  not,  however,  severed  or 
cut  from  each  other,  but  in  one  piece,  just  as  it  came 
from  the  loom. 

It  was  objected  that  this  evidence  did  not  sustain  the 
charge  in  the  indictment  of  stealing  "  six  handkerchiefs.'^ 

The  learned  Judge  was  inclined  to  allow  the  objection, 
but  it  being  stated  that  indictments  at  the  Old  Bailey  had 
been  usually  framed  in  a  similar  manner  in  similar  cases, 
he  respited  the  judgment  until  the  opinion  of  the  Judges 
could  be  obtained  upon  the  question,  whether  the  indict- 
ment was  in  this  case  supported  by  the  evidence. 

In  Trinity  term,  1824,  the  Judges  met  and  considered 
this  case,  and  were  of  opinion  that  the  property  was 
rightly  described,  and  that  the  conviction  was  right. 


REX  V.  GEORGE  BRUNSWICK. 

In  larceny  the  goods  of  a  ready  furnished  lodging  roost  be  described  as  the  lodger's 

goods,  not  as  the  goods  of  the  original  owner. 

The  prisoner  was  tried  and  convicted  before  Mr.  Jus- 
tice Batlbt,  (Hullock,  B.  being  present,)  at  the  Old 
Bailey  Sessions,  June,  1824,  of  steaUng  two  counter- 
panes, two  sheets,  and  one  blanket,  of  Daniel  Davis. 

It  appeared  in  evidence  that  the  goods  belonged  to 
Daniel  Davis,  but  that  the  use  of  them  was  let  with  a 
ready  furnished  room  to  Catharine  Bath. 

The  learned  Judge  saved  the  point  whether  these 
goods  were  properly  described  as  the  goods  of  Daniel 
Davis,  or  whether  they  should  have  been  described  as 
the  goods  of  Catharine  Bath,  as  she  alone,  if  she  had 
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kept  them  io  her  room,  had  the  sole  right  to  have  pos- 
Bession  of  them. 

In  Trinity  term,  1824,  the  Judges  met  and  considered 
this  case,  and  were  of  opinion  that  the  conviction  was 
wrong,  (a) 

(a)  See  Reg  t.  B<Utead,  Rum.  Si,  Ry.  C.  0.  R.  411. 


REX  V.  SYLVESTER  THORNTON. 

A  ooofeMion  obtained  without  threat  or  pnmiee  from  a  boy  fbnrteeD  yean  old,  by 
qoeetions  put  by  a  polioo  officer,  in  whose  castody  the  boy  was  on  a  charge  of  felony, 
iod  when  he  had  no  food  for  nearly  a  whole  day,  held  rightly  received. 

The  prisoner,  a  lad  of  fourteen  years  of  age,  was  tried 
and  convicted  before  Mr.  Justice  Batlet  at  the  Lent 
Assizes  for  the  county  of  Lancaster,  in  the  year  1824, 
bat  as  the  foundation  of  his  conviction  was  his  owa  con- 
fession, the  learned  Judge  postponed  passing  sentence 
until  be  could  take  the  opinion  of  the  Judges,  whether 
that  confession  was  properly  receivable  in  evidence. 

A  person  of  the  name  of  Miller,  the  chief  officer  of 
the  police  at  Liverpool,  stated,  that  on  the  18th  of  No- 
vember the  prisoner  was  apprehended,  by  his  directions, 
without  any  warrant,  between  twelve  and  one  o'clock, 
and  that  he  was  carried  to  the  police  office  about  one 
o'clock.  The  magistrates  were  then  sitting  at  a  very 
short  distance,  and  continued  sitting  till  between  two  and 
three,  and  till  the  business  presented  to  them  was 
finiahed ;  but  the  prisoner  was  not  carried  before  them 
because  the  police  officer  was  engaged  elsewhere.  The 
officer  ordered  the  prisoner  to  Bridewell  of  his  own 
authority,  between  four  and  five  o'clock ;  and  between 
five  and  six  o'clock  he  told  the  prisoner,  that  in  conse- 
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quence  of  the  falsehoods  the  prisoner  had  told,  and  the 
prevarications  he  had  made,  there  was  no  doubt  but  he  had 
set  the  premises  on  fire ;  and  he  therefore  asked  him  if  any 
person  had  been  concerned  with  him,  or  induced  him  to 
do  it  ?  The  prisoner  said  he  had  not  done  it.  The 
police  officer  replied,  that  he  would  not  have  told  so 
many  falsehoods  as  he  had,  if  he  had  not  been  concerned 
in  it ;  and  he  again  asked  him  if  any  body  had  induced 
him  to  do  it?  The  prisoner  then  began  to  cry,  and 
made  a  full  confession. 

In  speaking  of  the  falsehoods,  the  police-officer  referred 
to  an  examination  of  the  prisoner  he  had  himself  made. 
The  prisoner  was  taken  before  he  had  dined,  and  had 
no  food  firom  the  time  he  was  apprehended  till  after  his 
confession. 

The  learned  Judge  thought  it  deserved  consideration, 
whether  confession  so  obtained,  when  the  detention  of 
the  prisoner  was  perhaps  illegal^  and  when  the  conduct  of 
the  officer  was  calculated  to  intimidate,  was  admissible  in 
evidence,  and  reserved  the  point  for  the  opinion  of  the 
Judges. 

In  Trinity  Term  1824  the  Judges  met,  and  considered 
this  case,  and  the  majority  of  the  judges  present,  viz. 
Abbott,  Ld.  C.  J.,  Albxandbr,  C.  B.,  Graham,  B.,  Park, 
J.,  BuRRouGH,  J»,  GarroW,  B.,  Hullogk,  B.,  held  the  con- 
fession rightly  received,  on  the  ground  that  no  threat  or 
promise  had  been  used*.  Best,  C.  J.,  Batlet  J.,  Holrotd 
J.,  were  of  the  contrary  opinion,  (a) 


{a)  1  Halfs  589.    2  Hale,  77 ;  and  Boe  Res  v.  Oripn,  Riut.  &  Ry.  C  C.  R.  151. 
Rex  7,  J<me$^  ibid.  153 ;  Rex  t.  Row^  ibid.  153. 
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REX  V.  JAMES  THOMAS  BOYCE. 

An  indictment  under  43  G.  3,  c.  58,  (a)  for  cutting  and  maiming  with  intent  to  mur- 
der  and  diaahle,  is  not  supported  by  evidence  of  a  cutting  with  intent  to  produce 
Icnporarj  diability  in  a  person  lawfully  apprehending  the  prisoner. 

Thb  prisoner  was  tried  before  Thomas  Denman,  Esquire, 
Common  Serjeant,  at  the  Old  Bailey  Sessions,  June  1824, 
upon  an  indictment  for  feloniously  cutting  and  maiming 
John  Fishburn,  with  intent  to  murder,  maim  and  disable. 
There  was  no  count  which  charged  an  intent  to  prevent 
his  lawful  apprehension. 

The  facts  were  these : 

The  prisoner  had,  in  the  night  time,  broken  into  a  shop 
in  Fleet  Market,  and  was  there  discovered  by  the  prose- 
cutor, who  was  a  watchman,  at  a  quarter  before  five  in 
the  morning  of  the  1 1  th  of  April,  1 820.  On  the  prosecutor 
entering  the  shop  for  the  purpose  of  apprehending  him, 
the  prisoner  struck  him  with  his  fist,  which  blow  the 
prosecutor  returned.  The  prisoner  then  said,  "  I  will 
serve  you  out — ^I  will  do  for  you ;"  and,  taking  up  a  crow 
bar,  struck  the  prosecutor  with  it  two  severe  blows,  one 
on  the  head,  the  other  on  the  arm ;  he  then  ran  away, 
ordering  the  prosecutor  to  sit  on  a  block  in  the  shop,  and 
threatening  that  it  would  be  worse  for  him  if  he  moved. 

The  crow-bar  was  a  sharp  instrument,  and  the  prose- 


(a)  Hie  43  G.  3,  c.  58,  f  1,  enacts,  that  if  any  person  or  persons,  either  in  England 
m  Irdsnd,  shall  wilfully,  maliciously,  and  unlawfully  stab  or  cut  any  of  his  Majesty's 
nlgects  with  intent  in  so  doing,  or  by  means  thereof,  to  murder  or  rob,  or  to  maim, 
Mgon  or  disable  such  his  Majesty's  subject  or  subjects,  or  with  intent  to  do  some 
«tfaer  griefous  bodily  harm  to  such  his  Majesty's  subject  or  subjects,  or  with  intent  to 
obtniet,  resist,  or  prevent  the  lawful  apprehension  and  detainer  of  the  person  so  stab- 
hiof  or  cutting  for  any  offences  for  which  he,  she,  or  they  may  be  liable  by  law  to  be 
vppvebended,  imptisoiied  or  detained,  such  person  or  persons  are  declared  felons  without 
<krgy. 
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cutor  was  cut  and  maimed  by  the  blows  so  given  with  it 
by  the  prisoner. 

The  prisoner  was  found  .guilty ;  and,  on  an  answer  to  a 
question  from  the  Common  Serjeant,  the  jury  said,  ^'  we 
find  that  he  was  there  with  intent  to  commit  a  robbery, 
and  that  he  cut  and  maimed  the  watchman  with  intent  to 
disable  him,  till  he  could  effect  his  own  escape.^' 

The  Common  Serjeant  reserved  the  above  case  for  the 
consideration  of  the  judges. 

In  Trinity  Term  1824,  all  the  Judges  (except  Graham, 
B.  and  Garrow,  B.)  met,  and  considered  this  case,  and 
held  the  conviction  wrong,  for,  by  the  finding  of  the  jury, 
the  prisoner  intended  only  to  produce  a  temporaiy  disa- 
biUty,  till  he  could  escape,  not  a  permanent  one.  (a) 

(a)  See  Rex  y.  Duffin^  Rum.  and  Ry.C.  C.  R.  365.   Rex  v.  GiOoii,  poff,  and  Rem 
V.  Hunt,  po§t* 


REX  V.  ROBERT  BALL. 

A  house  ia  put  of  which  a  man  lives  and  other  parts  of  which  he  lets  to  lodgers,  maj 
be  described  as  his  faoose,  thoagh  he  has  taken  the  benefit  of  the  Insolvent  Debtor** 
Act,  and  ezecated  an  assignment  including  the  hoose,  if  the  assignee  has  not  taken 
possession;  at  least  no  objection  can  be  made  if  In  other  counts  it  is  stated  as  the 
house  of  the  assignee,  and  in  others  of  the  lodger  whose  room  was  set  fire  to. 

Thb  prisoner  was  tried  before  Mr.  Justice  Gaselbb, 
(LiTTLEDALE,  J.  being  present),  at  the  September  Old 
Bailey  Sessions,  in  the  year  1824. 

The  indictment  contained  seventeen  counts,  some  on 
the  9  Geo.  1,  c.  22,  and  some  on  the  43  Geo.  3,  c.  58,  (6) 
of  which  the  following  is  an  abstract. 


(&)  The  43  G.  3,  c  5St  §  1,  enacts,  that  if  any  person  shall,  either  in  England  or 
Ireland,  wilfuUy,  malicionsly,  and  onlawfuUy  set  fire  to  any  house,  barn,  granary,  hop 
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Hie  first  count  charged,  that  the  prisoner,  on  the  14th 
August,  at  St.  Clement's  Danes,  feloniously,  wilfully, 
maliciously,  and  unlawfully  did  set  fire  to  a  certain  house 
in  the  possession  of  John  Feam,  with  intent  thereby  to 
JDJme  and  defraud  Charles  Pole,  a  subject  of  the  king, 
and  the  treasurer  for  the  time  being  of  a  society  or  part- 
nership formed  and  being  under  the  name  of  the  Sun 
Fire  Qflice  Company,  against  the  statute,  &c. 

The  second  count  was  like  the  first,  only  charging  the 
intent  to  be  to  injure  James  Preston. 

The  third  count  was  like  the  first,  charging  the  intent 
to  be,  to  injure  the  said  John  Feam. 

The  fourth  count  was  like  the  first,  laying  the  intent  to 
be  to  injure  the  said  John  Feam,  and  Michael  Middleton. 

The  fifth  count  was  like  the  first,  charging  the  intent 
to  be  to  injure  Henry  Dance. 

The  sixth  count  was  like  the  first,  charging  the  intent 
to  be  to  injure  William  Skeel. 

The  seventh  count  was  same  as  the  first,  stating  the 
house  to  be  in  the  possession  of  Henry  Dance. 

The  eighth  count  charged  the  prisoner  with  maliciously, 
&c.  setting  fire  to  a  house  in  the  possession  of  the  said 
Henry  Dance  with  intent  to  injure  and  defraud  the  ^aid 
John  Feam. 

The  ninth  count  same  as  the  eighth,  with  intent  to 
injure  and  defraud  Thomas  Preston. 

The  tenth  count  same  as  the  ninth,  with  intent  to 
injure  and  defraud  the  said  Henry  Dance. 


oHtiiDalUioiise,  stable,  coach  lioate,  out  facmae,  mil],  wvehoose  or  thop,  whether  such 
baam^kt.  thaXL  then  be  in  the  poeDcacion  of  the  person  or  persona,  so  setting  fire  to 
thB  wDft,  or  in  the  possession  of  any  otlier  person  or  peraonsi  or  of  any  body  corporate, 
with  intent  thereby  to  injure  or  defirand  his  Majesty,  or  any  of  his  Majesty's  snbjecls, 
or  uy  bqdy  corporate,  that  then  in  every  such  case  tbe  person  so  offending  ahall  bo 
dBMsd  a  ftkn  without  benefit  of  clergy. 
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The  eleventh,  twelfth,  thirteenth,  and  fourteenth  counts 
same  as  the  seventh,  eighth,  ninth,  and  tenth,  stating  the 
house  to  be  in  the  possession  of  Robert  Ball. 

The  fifteenth  count  charged  the  prisoner  with  mali- 
ciously, &CC.  setting  fire  to  a  house  with  intent  to  injure 
and  defraud  Charles  Pole,  a  subject  of  the  king,  and  then 
being  the  treasurer  for  the  time  being  of  a  society  or 
partnership  formed  and  being  under  the  name  of  the  Sun 
Fire  CWfice  Company. 

The  sixteenth  count  charged  the  prisoner  with  feloni- 
ously, wilfully,  and  maliciously  setting  fire  to  a  certain 
house  of  one  John  Feam,  and  by  such  firing  as  aforesaid 
maliciously,  &c.  burning  and  consuming  the  -said  last- 
mentioned  house. 

The  seventeenth  count  was  the  same  as  the  sixte^ith, 
stating  the  house  to  belong  to  Henry  Dance. 

John  Feam,  in  whose  possession  the  house  in  question 
is,  in  the  first  seven  counts  of  the  indictment  stated  to 
be,  and  whose  house  it  is  stated  to  be  in  the  sixteenth 
count ;  before  and  at  the  time  of  his  taking  the  benefit  of 
the  Insolvent  Act  held  the  premises  by  lease  from  Thomas 
Preston  to  Michael  Middleton,  respectively  mentioned  in 
the  indictment,  and  assigned  by  Middleton  to  Feam. 

In  August,  1822,  as  appeared  by  his  schedule,  dated 
6th  March,  1824,  Fearn  lx)rrojved  50/.  of  his  attorney, 
for  which  he  deposited  with  him  the  lease  of  the  house, 
as  a  collateral  security,  but  without  an  assignment. 

Before  delivering  in  the  schedule,  viz.  on  the  7th 
February,  1824,  he  executed  the  usual  assignment  to 
Henry  Dance,  the  provisional  assignee  appointed  by  the 
court,  and  who  is  named  in  the  fifth,  seventh,  tenth,  and 
seventeenth  counts  of  the  indictment. 

The  provisional  assignee  did  not  appear  to  have  ever 
taken  possession  of  the  premises,  or  to  have  formally 
abandoned  them,  but  Fearn,  on  his  discharge  under  the 
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ady  retmned  to  the  occupation  of  the  house,  and  conti- 
nued to  reside  in  it  until,  and  at  the  time  of  the  fire,  which 
happened  on  the  14th  of  August,  1824.  He  partly  let 
out  the  house  iik  lodgings,  the  rent  of  which  he  received, 
and  William  Skeel,  mentioned  in  the  sixth  count  was  one 
of  the  lodgers. 

In  the  month  of  March,  1824,  the  prisoner  applied  to 
Feam  for  a  room^  and  he  let  him  have  one  on  the  first 
floor ;  SkeePs  room  was  occasionally  changed  as  suited 
the  conyenience  of  Fearn,  and  at  the  time  of  the  fire  and 
for  some  time  previous  he  occupied  the  back  room  on  the 
third  floor ;  he  did  not  sleep  in  it,  but  used  it  to  keep  the 
tools,  &c.  of  his  trade  as  a  builder,  and  had  the  exclusive 
use  of  it ;  he  paid  no  rent.  In  this  room  the  fire  broke 
oat,  and  did  not  extend  to  any  other. 

Alley  and  Law  for  the  prisoner  objected  that  the  pos- 
session was  not  properly  described  in  any  of  the  counts 
of  the  indictment;  that  the  house  was  in  the  possession 
partly  of  Feam,  partly  of  the  lodgers,  and  partly  of  the 
prisoner,  and  ought  to  have  been  so  stated  in  the  indict- 
ment ;  and  that  the  fifteenth  count  could  not  be  supported 
as  it  did  not  state  the  house  to  belong  to,  or  to  be  in  the 
possession  of  any  one,  it  being  necessary  that  it  should 
be  so  stated. 

Balland  and  Brodrick^  for  the  Crown,  insisted  that  the 
house  was  properly  described  as  in  the  possession  of 
Feam,  and  that  if  it  was  not  so,  the  fire  happening  in  a 
room  in  the  exclusive  possession  of  the  prisoner,  the 
eleventh,  twelfth,  thirteenth,  and  fourteenth  counts  of  the 
indictment  were  proved. 

Both  the  learned  Judges  strongly  inclined  against  the 
objection,  but  understanding  that  there  had  been  no 
express  decision  on  the  question,  reserved  the  point.  The 
case  was  accordingly  left  to  the  jury  who  found  the 
prisoner  guilty. 

VOL.  I.  5 
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The  judgment  was  respited  until  the  opinion  of  the 
Judges  could  be  taken  on  the  following  questions. 

First  Whether  the  house  is  properly  described  as  in 
the  possession  of  Feam,  or  of  the  prisoner ; 

SecQndly,  or,  whether  the  fifteenth  count,  stating  gene- 
rally the  setting  fire  to  a  house,  without  stating  it  to  be  in 
the  possession  or  the  pwjperty  of  any  one,  is  sufficient. 

In  Michaehnas  Term,  1824,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  possession  was  rightly 
described,  for  the  whole  house  was  properly  in  the 
possession  of  Feam,  the  possession  by  his  tenants  being 
his  possession ;  and  if  not,  the  prisoner's  own  room  might 
be  described  as  his  house. 


REX  V.  THOMAS  HICKMAN. 


Indictment  on  tfae4  6. 4^0.54,8.3^  Under  thu  act  mich  crioiei  only  tre  to  be 
deemed  infiunoos,  as  sabject  a  man  to  in&mons  puniihment,  or  incapacitate  him 
from  being  a  witness.  Sending  a  letter  threatening'  to  aceoae  the  proeecator,  ot 
having  made  overtores  to  the  prisoner  to  commit  sodomy  with  him^  does  not  threaten 
to  charge  such  an  in&moas  crime,  as  to  be  within  the  act. 


The  prisoner  was  tried  before  Bbst,  C.  J.  at  the  sum- 
mer assizes  for  the  county  of  Leicester  in  the  year  18249 
on  an  indictment  on  the  4  G.  4,  c.  54,  &c.  (a) 


■^ 


(«)  The  4  6. 4,  c  54, 8.  3,  after  reciting  so  much  of  the  9  G.  1,  c  22,  s.  1, 27  G.  S; 
0. 15,  and  30  G.  2,  c.  24,  s.  1,  as  relates  to  the  sending  and  deUvering  threatening  Jet. 
ten,  repeals  the  same,  save  only  as  to  previous  offences,  and  enacts,  that  fiom  and  after 
the  paMing  of  this  act,  if  any  person  shall  knowingly  and  wilAiUy  send  and 


£EX  «.  HICKMAN^1894..  35 

There  were  several  counts  in  the  indictment  charging 
the  prisoner  with  threatening  to  accuse  the  prosecutor  of 
the  Clime  of  sodomy. 

Itai^)eared  to  the  learned  Judge,  that  the  letter  written 
by  the  prisoner  only  imputed  to  the  prosecutor  that  he 
had  soficited  the  prisoner  to  permit  him  to  commit  that 
crime,  he  therefore  directed  the  jury  to  acquit  the  pri- 
soner on  these  counts,  and  he  was  accordingly  acquitted 
on  such  counts,  and  convicted  on  the  two  following 
counts. 

"And  the  jurors  aforesaid  upon  their  oath  aforesaid 
preset  that   the  said  Thomas  Hickman,  being  such 
wicked  and  evil  disposed  person  as  aforesaid,  and  not 
regarding  the  laws  and  statutes  of  this  realm,  after  the 
passing  of  the  said  act  of  parUament  made  and  passed  in 
die  fourth  year  aforesaid,  to  wit,  on  the  6th  day  of  May 
in  the  fifth  year  aforesaid,  in  the  county  of  Leicester 
aforesaid,  knowingly,  wilftiUy  and  feloniously  did  send 
to  the  said  John  Fabling,  a  certain  threatening  letter, 
with  the  name  and  signature  following,  that  is  to  say, 
^Thomas  Hickman"  subscribed  thereto,  directed    as 
Iblloweth;  that  is  to  say,  ^^Mr.  Fabling,  Stapleford, 
Melton,  Leicestershire,  speed,"  demanding  money  of  the 
said  John  Fabhng,  he  the  said  John  Fabling,  then  and 
still  being  a  subject  of  our  said  lord  the  king,  and  which 


nj  letter  or  writing,  with  or  witboat  any  name  or  signature  soliacribed  (hereto,  or 
irith  a  fictitbiM  name  or  dgnatore,  demanding  money  or  other  valnable  thing,  or 
to  kill,  Slo.  or  to  bom,  Slc^  threatening  to  aocnae  any  of  hia  Majesty's 
of  any  crime  ponishable  by  law  with  death,  transportation  or  pillory,  or  of 
ay  infiunons  crime,  with  a  view  or  intent  to  extorter  gain  money,  security  for  money, 
IQodiorchatleis,  wares  or  merehandiae,  from  the  person  or  persons  so  threatened,  dto. 
iUl  be  sludged  gailty  of  felony,  and  shall  be  liable  to  be  transported  for  such  term, 
art  fe«  thin  seven  years,  as  the  Court  shall  adjudge,  or  to  be  imprisoned  only,  or  to  be 
iBprimed  sad  kepi  to  hard  kboor  ftr  any  term  Bot  «zoeediog  seven  yeazi^ 


1 
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said  last-mentioned  letter  is  of  the  tenor  foUowingt  that 
is  to  £aj9 

Aidwsgate-street,  135,  May  5, 1824« 

^  Snt — ^You  have  taken  possession  of  all  my  property 
«<  and  disposed  of  it  in  a  way  very  disgraceful  to  man  or 
^  manhood,  and  you  have  ruined  an  industrious  man  and 
^  an  innocent  family  to  serve  your  friend  Tom  Hoar,  aod 
^  to  make  yourself  look  great ;  but  you  should  have 
^  recollected  who  you  had  got  to  contend  with,  and  what 
^  I  can  bring  against  you,  and  though  it  is  years  ago,  I 
^  can  indite  you  for  it.  You  well  know  yoo  have  several 
^  times  made  overtures  to  me,  of  which  1  can  indite  you 
^  for  sodomy,  you  have  done  all  you  can  to  bring  dis- 
^  grace  and  ruin  on  my  family,  and  I  can  bring  more 
^  disgrace  on  you  than  you  have  in  your  power  to  bring 
^  on  me,  as  1  can  have  as  good  a  character  from  Not- 
<^  tingham  and  in  Lcxidon  as  Jobsx  Fabling  can  have  at 
^  Stapleford  and  Whissurden.  I  have  determined  to 
^  have  it  out  with  you  this  time  if  I  donH  receive  a  ccMn* 
^^  pensation  for  the  losses  I  have  sustained  l^  you«  Yon 
<^  may  depend  upon  it,  I  shall  indite  you  in  a  few  days, 

*'  Yours,  &c. 

"  Thouas  Hickman.'' 

«  Mr.  Fabling,  Stapleford,  Melton, 
Leicestershire,  speed," 

with  a  view  and  intent  to  extort  and  gain  money  firom 
the  said  John  Fabling,  being  the  person  so  threatened, 
against  the  form  of  the  statute,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity." 
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^  And  the  jurors  aforesaid  upon  their  oath  do  further 
pres^it^  that  the  said  Thomas  Hickman  being  such 
wicked  and  evil  disposed  person  as  aforesaid,  and  not 
f^aiding  the  laws  and  statues  of  this  realm,  after  the 
pacing  of  the  said  act  of  parUament  made  and  passed 
in  the  fomrth  year  aforesaid,  to  wit  on  the  said  6th  day 
of  May  in  the  year  aforesaid  with  force  of  arms  to  wit 
at  Melton  Mowbray  aforesaid  in  the  county  of  Leicester 
aforesaid,  knowingly,  wilfully,  and  feloniously  did  send 
to  the  said  John  Fabling  a  certain  other  letter  with  the 
name  and  signature  following,  that  is  to  say,  ^^  Thomas 
Hickman,''  subscribed  thereto,  directed  as  followetb,  that 
is  to  say,  ^Mr.  FabUng,  Stapleford,  Melton,  Leicester- 
sfaire,  speed,''  threatening  to  accuse  the  said  John  Fa- 
bling of  the  offence  of  making  overtures  to  him  the  said 
Thomas  Hickman  to  commit  sodomy  with  the  said  John 
Fabling,  being  an  infamous  offence  and  crime,  he  the 
said  John  Fabling,  then  and  still  being  a  subject  our  said 
kxd  the  king,  the  tenor  of  which  said  letter  is  as  follow- 
eth  (setting  out  the  letter  as  before)  with  a  view  and 
intent  to  extort  money  from  the  said  John  Fabling,  being 
the  person  so  threatened  to  be  accused,  against  the  form 
of  the  statue,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity." 

The  only  evidence  offered  was  proof  by  the  prosecu- 
tor, that  he  had  received  the  letter  set  out  in  the  indict- 
ment in  the  county  of  Leicester,  and  that  it  was  in  the 
handwriting  of  the  prisoner. 

The  learned  Judge  told  the  jury  that  they  could  not 
convict  the  prisoner,  unless  they  were  satisfied  that  the 
letter  imported  that  the  prosecutor  had  endeavoured  to 
prevail  on  the  prisoner  to  permit  him  to  commit  with 
him  the  crime  of  sodomy,  and  that  the  letter  was  written 
for  the  purpose  of  extorting  money  from  the  prosecutor* 

One  of  tibe  questions  reserved  for  the  consideration  of 
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the  Judges  was,  whether,  the  jury  haViiig  found  that  the 
letter  was  written  with  a  view  to  extort  money^  the  count 
for  demanding  money  was  supported.  Vide  Robinson's 
case,  2  East,  P.  C.  11 10.  S.  C.  Leach  C.  C.  749,4th  edit 

A  further  question  reserved  for  the  consideration  of 
the  Judges  was,  whether  in  the  count  last  set  out,  it 
should  have  been  averred,  that  an  overture  by  the  {prose- 
cutor to  conunit  sodomy  with  the  prisoner  is  an  infa- 
mous crime. 

Secondly,  If  it  be  necessary  to  aver,  that  the  overture 
to  commit  this  offence  is  an  infamous  crime,  whether  the 
words  ^'  being  an  infamous  offence  and  crime^  must  not 
be  considered  as  relating  to  the  words  describing  the 
complete  offence,  which  immediately  precede  them,  and 
not  to  the  overtures  to  conunit  that  critne. 

In  Michaelmas  term  1834,  the  Judges  met  and  con- 
sidered this  case,  they  were  of  opinion,  that  a  charge  of 
making  overtures  to  commit  sodomy,  was  not  an  infa- 
mous crime  within  this  act,  and  the  Judges  held,  that 
they  were  bound  to  take  the  word  ^^  infamous^'*  in  its  legal 
sense,  and  that  such  overtures,  however  they  would  dis- 
grace and  expose  to  detestation,  would  not  subject  the 
person  making  them  to  an  infamous  punishment,  or  pre- 
vent his  being  a  witness ;  and  that  therefore  the  convic- 
tion on  the  second  count  was  wrong.  The  Judges,  all 
of  whom  were  present,  were  equally  divided  upon  the 
question,  whether  the  first  count  was  supported  by  the 
evidence,  and  a  pardon  was  recommended. 
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REX  V.  GARRET  HARLING,  ROBERT  HOWES  SHAW, 
ROBERT  THURLOW  BALLS,  JOHN  ANDERSON, 
JAMES  NEWTON,  and  ROBERT  THOMSON. 


b  grind  laroeny,  if  the  sentence  be  imprisonment  witboat  boming  in  the  hand,  whip- 
ping, or  herd  labour ;  fining  is  also  necessary,  otherwise  the  prisoner  will  not  be 
ntoied  to  Lis  oompetencj  when  he  has  suffered  his  punishment 


These  prisoners  were  tried  before  Justice  Gasblee,  at 
the  summer  assizes  for  the  city,  of  Norwich,  in  the  year 
1824,  the  prisoner  Garret  Harling,  for  a  burglary  and 
stealing  silk  to  the  value  of  500/.,  the  five  other  prison- 
ers for  receiving  separate  parts  of  the  property.  The 
three  first  were  convicted;  but  the  parish  being  mis- 
named, the  principal  was  convicted  of  grand  larceny 
onty.    The  three  last  were  acquitted. 

On  the  trial,  a  witness  of  the  name  of  John  Balls,  who 
had  been  employed  to  dispose  of  the  property  to  the 
several  parties  indicted  for  receiving,  was  examined  as  a 
witness  and  an  objection  was  made  to  his  competency, 
on  the  ground  of  his  having  been,  at  the  October  ses- 
rions  for  the  city  of  Norwich,  in  the  year  1818,  convict- 
ed of  grand  larceny,  and  imprisoned  for  two  months, 
without  burning,  fine,  whipping,  or  hard  labour. 

A  copy  of  the  conviction  was  put  in,  which  was  of 
three  persons ;  and  after  the  prayer  of  clergy,  the  adju- 
cation  part  was  as  follows : — ^^  It  is  considered  and  ad- 
^  judged  by  the  Court  here,  that  the  said  Francis  Allman 
**be  transported  to  such  place  or  places  beyond  the  seas 
^  as  his  Majesty,  by  the  advice  of  his  privy  council  shall 
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"  order  and  direct,  for  the  space  of  seven  years,  and  the 
"said  Thomas  Garrod  is  committed  to  the  bridewell  and 
"  house  of  correction  of  this  city,  there  to  remain  for  two 
"  months,  and  he  publickly  whipped  in  the  market  place 
"  in  this  city  on  Saturday  next ;  and  the  said  John  Balls 
"  otherwise  called  John  Lane,  is  committed  to  the  said 
"bridewell  and  house. of  correction  of  this  city,  there  to 
"  remain  for  two  months,  and  then  be  delivered/' 

The  learned  Judge,  understanding  that  it  had  been  the 
practice  to  omit  the  imposition  of  a  fine  since  the  pas- 
sing of  the  53  G.  3,  c.  162,  stopped  the  argument  and 
admitted  the  evidence,  stating,  that  if  the  prisoners  were 
convicted,  he  wotild  submit  the  point  to  the  consideration 
of  the  twelve  Judges. 

Upon  looking  minutely  into  the  several  acts  of  parlia- 
ment, upon  the  opening  of  the  Court  on  the  next  day, 
and  finding  that  the  53  G.  3,  c.  162,  mentioned  imprison- 
ment with  hard  labour,  and  not  simple  impnBonment 
only,  the  learned  Judge  respited  the  judgment  until  the 
Judges  should  have  been  consulted. 

There  was  suflScient  evidence  against  the  convicted 
prisoners,  without  the  testimony  of  Balls.  In  the  cases 
of  the  two  receivers  there  were  confessions. 

See  statute  18  Edward,  c.  7,  (a)  5  Anne,  c.  6,  (b) 


(«)  The  18  Elti.  c.  7,  B.  3,  enacts  that  every  penmi  whioh'ahall  be  admitted  and 
allowed  to  have  the  benefit  or  privilege  of  clergy,  shall  not  thereapan  be  delivered  to 
the  ordinary  as  hath  been  accustomed,  but  after  such  clergy  allowed,  and  burning  in 
the  hand  according  to  the  sUtate  in  that  behalf  provided,  shall  forthwith  be  enlarged 
and  delivered  out  of  prison  by  the  ju^ce  be&re  whom  such  clergy  shall  be  gianted, 
that  cause  notwithstanding. 

.  (6)  The  5  A.  c.  6,  s.  1,  repeals  so  mnch  of  the  10  Ad  11  W.  3,  c.  S3,  as  rehitee  to 
burning  of  offenders  in  the  cheek,  and  by  s.  2,  it  is  enacted,  that  in  all  cases  where 
any  person  shall,  from  and  after  Uie  lith  of  February,  1706,  be  convicted  of  any  theft 
or  fauoeny,  and  shall  have  the  benefit  of  this  act  allowed  thereapon,  or  ought  by  the 


REX  «.  HARLINGv— 1834.  41 

19  George  3,  c.  74,  section  3,  (c)  53  George  3,  c. 
162.  (i) 


kwi  in  bne  befbre  the  making;  the  beH  act,  to  be  horned  in  the  hand  £ar  sach  offence 
ibdl  be  boned  in  the  hand  as  formerly  they  should  or  ought  to  have  been,  before  the 
nUiig  ofthe  said  act,  and  the  Judge  befbre  whom  snch  offender  shall  be  tried  and 
mrieled,  ahall  at  his  discretion  commit  such  offender  to  some  house  of  correction, 
Ac  ibr  not  len  than  six  months,  nor  more  than  two  years,  dtc.  By  s.  6,  it  is  enacted, 
thit  if  any  person  he  convicted  of  such  felony  for  which  he  ooght  to  have  had  the 
beoefit  of  his  clergy,  if  this  act  had  not  been  made,  and  shall  pray  to  have  the  benefit 
of  this  set,  be  shall  not  be  reqaired  to  read,  but  without  any  readings  shall  be  allowed, 
taken  tod  reputed  to  be  and  punished  as  a  clerk  convict,  which  shall  be  as  effectual  to 
ifliflteati  and  purposes,  and  as  advantsgeoos  to  him,  as  if  he  had  read  as  a  clerk. 

(e)  By  the  19  G.  3,  c.  74,  s.  3,  it  is  enacted,  that  when  any  person  shall  be  lawiblly 
comicled  of  any  lelooy  within  the  benefit  of  clergy,  for  which  he  shall  be  liable  by 
kw  to  be  burned  or  marked  on  the  brawn  ofthe  left  thumb,  it  shall  and  may  be  lawful 
bt  tbe  Court  before  which  any  person  shall  be  so  convicted,  if  such  court  shall  think 
fit,  instead  of  such  burning  or  marking,  to  impose  upon  such  offender  such  a  moderate 
peeoBiszy  fine  as  to  the  Court  in  its  discretion  shall  seem  meet,  or  otherwise  it  shall 
behwful,  instead  of  such  burning  or  marking,  in  any  of  tbe  cases  mentioned  in  the 
nid  act,  except  in  the  case  of  manslaughter,  to  order  and  adjudge  that  such  offender 
ibiil  be  onoe  or  c^ener,  but  not  more  than  three  times,  either  publicly  or  privately 
vbippsd,  &e^  and  snch  fine  or  whipping  so  imposed  or  inflicted,  instead  of  such  burn* 
isf  aod  marking,  shall  have  the  like  effects  and  consequences  to  the  party  on  whom 
the  SUM  or  either  of  them  shall  be  so  imposed  or  inflicted,  with  respect  to  any  dis- 
dnrge  to  the  same,  or  other  felonies,  or  any  restitution  to  his  estates,  capacities,  or 
cmfits,  as  if  he  had  been  burned  or  marked  as  aforesaid. 

(4  The  53  G,  3,  0. 162,  enacts,  that  so  much  of  the  53  G.  3,  c  44,  s.  47,  as  enacts, 
that  in  all  cases  where  any  Court  shall  think  fit  to  sentence  any  person  convicted 
before  nch  Court  of  folony  without  benefit  of  clergy,  to  imprisonment  as  or  for  the 
pmishaent  or  part  of  the  punishment  for  such  offence,  such  Court,  may,  if  they  shall 
thini[  fit  su  to  do,  moreover  direct,  that  the  person  so  convicted  during  such  imprison- 
ment be  kept  to  hard  labour ;  shall  be  and  the  same  is  thereby  repealed,  &C.,  and  that 
fioo  and  after  the  passing  of  th'is  act,  it  shall  and  may  be  kiwfbl  for  any  Court  to  pesi 
upon  any  person  who  shall  be  lawfully  convicted  before  any  such  Court  of  felony  with 
benefit  of  clergy,  or  of  any  grand  larceny,  or  of  any  petit  larceny,  the  sentence  of 
inprieoDment  to  hard  labour,  either  simplj  and  atone,  or  in  addition  to  any  other  sen- 
tenee  wfaieh  such  Court  may  or  shall  be  authorized  by  law  to  pass  upon  any  person 
lawfully  convicted  of  any  ofthe  offences  aforesaid,  as  to  such  Court  shall  seem  fit,  and 
sseh  person  shall  thereupon  sufibr  such  other  sentence,  and  be  moreover  imprisoned 
tnd  kept  to  hard  labour,  or  be  simply  imprisoned  and  kept  to  hard  labour,  in  such 
pkoe  and  for  such  time  as  such  Court  shall  think  fit  to  direct,  hot  exceeding  the  time 
for  which  such  Courts  may  now  imprison  for  such  offences. 

VOL.  I.  6 
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In  Michaelmas  Tenn  1824,  the  Judges  met  and  ccm- 
sidered  this  case,  and  held  that  thou^  Balls  had  sufiered 
the  imprisonment,  yet  as  it  was  not  part  of  his  sentence 
that  he  should  be  burnt  in  the  hand,  whipped  or  fined,  he 
was  not  restored  to  his  competency,  and  that  the  canr 
viction  was  wrong,  (a) 


M  Vide  l?e«v.J9btpeU,Rii88eH&Rjaii*8C.C.lL  253.    Rtx  r.  Badeoek  ibid.  948. 


REX  V.  MORRIS  CAMPIELD  and  MICHAEL  WHITE. 


Though  a  lenrBnt  \rn  rent  free  fbir  the  parpoee  of  his  Mrvice  in  a  hoose  provided  ibr 
that  pnrpGee,yet  if  he  hae  the  ezdadve  possession  and  it  b  not  parcel  of  any  premi- 
ses which  his  master  occopies,  it  may  be  described  as  the  house  of  the  servant ; 
especially  if  the  hoose  belongs  not  to  his  master,  hot  to  some  person  paramoont  his 
master,  as  in  the  case  of  the  toll  collector's  honae  oocnpied  by  the  servant  of  the  lessee 
of  the  toDs,  for  the  purpose  of  ooUecting  the  tolls. 


The  prisoners  were  tried  before  Mr.  Baeon  Hullock, 
at  the  Yorkshire  Summer  Assize  in  the  year  1824,  on 
an  indictment  for  a  burglary  "  in  the  dwelling-house  of 
Edward  Ellis,''  and  stealing  therein  money  and  provincial 
promissory  notes  to  the  amount  together  of  upwards  of 
80/.,  the  property  of  the  said  Edward  Ellis, 

The  offence  was  clearly  estabhshed  in  point  of  fact 
against  both  the  prisoners,  and  they  were  convicted  of 
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bmglaiy,  aad  the  learned  Judge  passed  sentence  of  death 
npoa  them. 

Edward  EIKs,  the  prosecutor,  kept  the  toll-bar  at  New- 
too,  and  lived  with  his  wife  in  a  house  which  is  situated 
immediately  contiguous  to  the  gate.  This  house  was 
erected  by  the  trustees  or  the  commissioners  of  this 
tumpike  road,  as  and/or  the  dwelling-house  of  the  person 
vho  might  be  emj^oyed  to  collect  the  tolls  at  that  gate. 
They  (the  trustees)  always  provide  a  house  for  the 
lesidence  of  the  toll  collector.  EHlis  had  been  the  col- 
lector of  these  tolls,  and  the  actual  occupier  of  this  house 
for  several  years  before  the  transaction  in  question.  He 
was  employed  to  collect  these  tolls  by  a  Mr.  Ward,  who 
was  the  lessee  under  the  trustees  of  tibis  road^  of  the  tolls 
to  be  taken  at  the  gates.  Ellis  made  his  agreement  toith 
Ward  alone;  by  that  agreement  he  was  to  collect  the 
tolls  at  this  gate,  and  pay  them  over  to  Ward  monthly,' 
and  he  was  to  be  paid  for  his  labour  by  the  week.  EUlis 
besides  had  the  privilege  of  hving  in  the  toll-house  as 
collector.  Nothing  passed  between  Ward  and  Ellis,  at 
the  time  of  their  agreement,  relating  to  any  notice  to 
qoit.  This  toll-house^  in  which  the  offence  was  com-^ 
mitted,  was  accordingly  inhabited  at  the  time  by  Ellis 
(and  his  wife)  only,  as  collector  of  these  tolls. 

On  the  trial,  fbe  prisoner's  counsel  objected,  that  the 
dwelling-house  was  not  properly  described  in  the  indict- 
ment as  the  dwelling-house  of  Edward  Ellis. 

In  support  of  the  objection,  reference  was  made  to 
sereral  of  the  earlier  cases  upon  this  subject,  in  Leach, 
Crown  Cases,  and  East,  Pleas  of  the  Crown. 

The  learned  Judge  was  inclined  to  think  that  the 
objection  was  ill  founded,  it  appearing  to  him  that 
whether  Ellis  derived  his  right  to  the  possession  of  the 
toll-house  immediately  from  the  trustess  of  the  road,  or 
from  Ward ;  that  he  was,  in  either  case,  tenant  thereof 
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at  wiil;  and  that,  therefore,  the  dweUing-house  was  cor- 
rectly described  Id  the  indictiiient. 

But  liie  learned  Judge  (after  consulting  with  Mr. 
Justice  Batley,)  respited  the  executiiQn,  and  submitted 
the  above  question  to  the  consideration  and  opinion  of 
the  Judges. 

In  Michaelmas  Term,  1824,  the  Judges  m$t  and  con- 
sidered this  case,  and  were  unanimously  of  opinion  that 
the  house  was  rightly  described ;  for  Ellis  had  the  exclu- 
siye  possession,  and  it  was  unconnected  with  any  premises 
of  Ward's,  and  Ward  did  not  appear  to  have  any  interest 
in  it.  (a) 

(a)  Vide  Broum''$ea$€,fi  East,  P.  C.  501.  S.  C.  2  Leach,  C.  C.  1018,  notia.  4lh  edit 
MargdVw  ea$e,  3  Leach,  C.  C.  930.  Rex  v.  Stock,  Robs.  Sl  Ry.  C.  C.  R.  185.  &  C.  d 
Taont  339.  S  Leach,  C.  C.  1015.  Rex  v.  CoUeU,  Roaa.  &  Ry.  C.  a  R.  49a  lU* 
V.  MUng,  ibid.  525.    Rex  r,  JarvU,  ante,  7. 


REX  V.  NAPPER. 

Where  time  and  place  are  material,  the  time  and  place  stated  ahall  be  taken  to  4»  the 
true  time  and  place ;  therefore  in  an  indictment  for  atealingf  in  a  dwelling-boose,  if  it 
is  not  expressly  stated  where  the  dwelling-house  is  situated,  it  shall  be  taken  to  be 
situated  at  the  place  named  in  the  indictment  by  way  of  yenue. 

The  prisoner  was  tried  and  convicted  before  Mr. 
Justice  Batlgy,  at  the  Summer  Assizes  for  Lancaster  in 
the  year  1824,  of  stealing  in  a  dwelling-house ;  but  a 
doubt  having  occurred  whether  the  situation  of  the  house 
was  sufficiently  described  in  the  indictment,  the  learned 
Judge  submitted  that  point  to  the  consideration  of  the 
Judges. 

The  indictment  stated  that  the  prisoner,  on  the  6th 
August,  5  Geo.  4,  at  Liverpool,  in  the  county  aforesaid 
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ooe  coat,  value  forty  shillings,  &c.  of  the  goods  and  chat- 
tels of  Daniel  Jackson,  in  the  dwelling-house  of  William 
Thomas,  then  and  there  being,  then  and  there  did  feloni- 
(m\y  steal,  &c. 

The  doubt  was,  whether  it  should  not  have  been  stated 
**in  the  dwelling-house  of  William  Thomas,  there  situate." 
Indictments  for  burglary  and  arson  generally  contain  such 
a  statement,  and  so  do  indictments  for  breaking  a  house 
in  the  day  time,  or  demohshing  a  house. 

In  Michaelmas  Term,  1824,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  indictment  showed 
sufficiently  that  the  house  was  situate  at  Liverpool,  and 
that  the  conviction  was  therefore  proper. 


REX  V.  JOHN  PARKIN. 

If  t  man  steil  in  one  oountj  tnd  carry  into  another,  it  will  be  lareeny  in  the  latter 
thoQgh  the  goods  are  not  carried  into  the  latter  county  nntil  long  after  the  originAl 
Ibeft.  Though  a  verdict  is  recorded,  yet  if  it  appear  promptly  that  it  is  not  accord-, 
ing  to  the  intention  of  the  jury,  it  may  be  vacated  and  set  right 

The  prisoner  was  tried  and  convicted  before  Mr.  Jus- 
tice Batlet,  at  the  Summer  Assizes  for  the  county  of 
Dorham,  in  the  year  1824,  for  stealing  a  bank  note  for 
100/. 

The  prisoner  stole  the  note  in  question  at  Huddersfield, 
in  Yorkshire,  on  the  4th  of  November,  1823,  and  on  the 
17th  March,  1824,  brought  it  into  the  county  of  Durham, 
and  there  endeavoured  to  utter  it. 

The  learned  Judge  doubted,  whether,  considering  the 
loDg  interval  between  the  theft  and  the  bringing  it  into 
Duriiam,  this  could  properly  be  deemed  a  felony  in  the 
county  of  Durham,  and  therefore  reserved  the  point  for 
the  opinion  of  the  Judges. 
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The  prisoner's  defence  was,  that  he  found  the  note 
three  weeks  after  the  4th  of  November,  but  there  was  no 
evidence  to  support  that  defence* 

As  the  prosecutor  and  the  prisoner  were  drinking 
together  some  hours,  the  learned  Judge  had  no  doubt  but 
that  the  prisoner  either  picked  the  prosecutor's  pocket  of 
the  book  containing  the  note,  or  that  the  prosecutor  drop- 
ped his  pocket-book,  and  the  prisoner  picked  it  up. 

The  jury  retired,  and  returned  saying,  they  found  the 
prisoner  guilty  of  having  the  note  in  his  possession,  but 
how  he  got  it  they  could  not  say.  The  learned  Judge 
asked  if  they  thought  he  might  have  found  it  three  weeks 
after  they  were  together  in  company  on  the  4th  of  Novem- 
ber, and  one  of  them  said  ^^  yes."  The  learned  Judge 
said  that  was  an  acquittal,  and  a  verdict  of  not  guilty  was 
recorded. 

The .  learned  Judge  immediately  gave  the  prisoner  an 
admonition,  and  ordered  the  note  to  be  given  to  the 
prosecutor,  when  some  of  the  jury  said,  that  the  jurymaji 
who  had  answered  the  learned  Judge,  had  no  authority 
from  his  companions  to  give  him  the  answer  he  did,  and 
that  several  of  them  differed  from  him  upon  that  answer. 
The  jury  was  therefore  directed  to  retire  again,  and  the 
learned  Judge  told  them,  that  if  they  were  satisfied  the 
prisoner  picked  the  prosecutor's  pocket,  or  picked  up  the 
pocket-book  animo/urandiy  after  the  prosecutor  dropped 
it,  they  ought  to  convict,  otherwise  to  acquit.  They  con- 
victed the  prisoner ;  but  as  the^ e  was  an  interval  of  three 
or  four  minutes  after  the  verdict  was  recorded,  before  the 
jury  expressed  their  dissent,  the  learned  Judge  reserved 
the  point  for  the  consideration  of  the  Judges. 

In  Michaehnas  Term,  1824,  the  Judges  met  and  con- 
sidered this  case,  and  were  clearly  of  opinion  that  the 
interval  between  the  first  taking  and  the  carrying  this 
note  into  Durham,  did  not  prevent  the  offence  from 
being  a  larceny  in  Durham;  that  the  mistake  in  the 
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verdict  might  be  corrected,  and  that  the  conviction  was 
therefore  proper,  (a) 


(f)  If  009  ftflttl  goods  In  ond  ooonty  and  carry  them  into  another,  he  may  be 
jtSOed  in  either,  fiat  if  one  steal  goods  at  sea,  and  bring  them  to  land,  he  bannot 
fe  iadiclsd  in  the  county  into  which  they  are  brooght  Butler  and  other  piratee 
nUied  difen  persons  upon  the  high  sea  on  the  coast  of  Norfolk,  and  broaght  the 
|Oodi  iolo  the  coonty  of  Norfolk,  and  whether  they  might  be  indicted  there  of  the 
hrattf  was  moved  befiire  Wkat,  C.  J^  and  PKaun,  J.,  and  resolved  that  they  coold 
Bol,  bectuse  the  original  taking  was  no  felony,  whereof  the  common-law  took  cogniz- 
m.  3  Inst  113. 

* 

If  A.  itcal  goods  in  the  ooonty  of  B.,  and  carry  them  into  the  comity  of  C,  he  may 
ks  iadieted  in  the  county  of  C,  for  the  continiiance  of  the  asportation  is  a  new  caption. 
lHi)e,S07,50a    4  BU.  Com.  305. 

If  A.  robs  R  in  the  ooonty  of  C,  and  carries  the  goods  into  the  county  of  D.,  A. 
anotbe  indieled  of  robbery  in  (he  county  of  D^  becanse  the  robbery  was  in  another 
noDtf ;  hU  As  may  be  imdieUd  4ff  laramf  er  theft  tn  the  emaOy  af  D.,  beeauee  Uie  it 
H^  wherever  he  carriea  the  goode.    2  Hale,  163.  4  H.  7.  5  b.  Bulmer'e  caee,  7  Co. 

If  A.  sled  goods  of  B.  in  the  county  <^Cn  and  carry  them  into  the  comity  of  D., 
he  my  be  indicted  in  the  county  of  Dl,  as  well  as  that  of  C,  becanse  the  possession 
itai  coatboiDg  in  B.,  every  moment's  continuance  of  the  trespass,  is  as  much  a 
vnnf  ,  end  may  come  under  the  word  eepk  as  much  as  the  first  taking.  I  Hawk.  c. 
19,i.A 

If  A.  steals  B.*s  goods,  and  C  steals  them  from  A^  C.  may  be  indicted  for  stealing 
lb|oodi  of  R,  because,  in  judgment  of  law  the  possession  and  property  still  continue 
ioR   1  Hale,  507.    1  Hawk,  c  19,  s.  13. 

If  A.  itsab  goode  in  the  county  of  B.,  and  carry  them  into  several  counties,  it  is 
lioBj  in  aB  the  counties  into  which  they  are  carried,  for  felony  doth  not  divest  the 
inpo^.   Btthner't  cats,  7  Co.  2,  a. 


REX  V.  ANN  TURNER. 


An  indietiiwDt  on  15  6.  2,  c.  28,  s.  9,  ^  feloniously  utteiing  counterfeit  coin  after 
two  eoDvictions  and  judgments  for  misdemeanors  on  ihe  same  statute,  must  set 
•attbe  ibnner  convictkms  and  judgments  with  ptwl  patet  per  recfnrtkm.    Judg- 
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ment  &r  mudemeuKir  cannot  be  given  on  an  indictment  ibr  filonyij^d  fbr  want 
of  each  averment 


Thb  prisoner  was  tried  and  convicted  before  Mr. 
Justice  HoBHOTD,  at  the  Summer  Assizes  for  War- 
wickshire in  the  year  1824,  of  feloniously  uttering  a 
false  and  counterfeit  shilliqg,  well  knowing  the  same 
to  be  false  and  counterfeit,  coi^trary  to  the  statute  15 
Geo.  2]^.  28,  sec.  2,  (a)  having  been  twice  before  con- 
victed of  similar  utterings  as  misdemeanors  contrary  to 
the  sdme  statute. 

The  indictment  stated  in  due  form,  that  at  a  prior 
general  gaol  delivery,  in  and  for  the  same  county^  she 
was  tried  and  convicted  by  a  jury  upon  an  indict- 
ment which  stated,  that  at  a  prior  general  quarter  ses- 
sionsybr  the  same  county^  she  was  tried  and  convicted 
upon  an  indictment  against  her  for  the  first  offence, 
and  which  stated  in  due  form  the  judgment  of  six 
months'  imprisonment  thereon,  and  for  findmg  sure- 
ties for  good  behaviour  for  six  months  more,  "  as  by 
the  record  thereof  did  more  fully  appear,"  it  then 
stated,  in  due  form,  that  she  having  been  so  convicted 
as  aforesaid,  committed  the  second  offence  in  the  late 


(a)  By  which  it  it  enacted,  that  if  any  penon  whataoerer  shall  ntter  or  tender  in 
payment  any  false  or  oountcrfelt  money,  knowing  the  same  to-  be  &lse  or  ooonterieit, 
to  any  person,  and  shall  be  thereof  convicted,  snch  person  so  offending  shall  suffer 
six  months'  imprisonment,  and  find  sureties  for  his  good  behaviour  for  six  months 
more,  to  be  computed  from  the  end  of  the  said  iirst  six  months;  and  if  the  same 
person  shall  afterwards  be  convicted  a  second  time  of  the  like  offence  of  uttering  or 
tendering  in  payment  any  fidse  or  countorieit  money,  knowing  the  same  to  be  soi 
such  person  shall  foe  such  second  ofienoe,  sufibr  two  years*  imprisonment,  and  find 
sureties  fbr  his  good  behaviour  for  two  years  more,  to  be  computed  frcoi  the  end  of 
the  said  first  two  years ;  and  if  the  same  person  shall  afterwards  offend  a  third  time 
in  uttering  or  tendering  in  payment  any  false  or  counterfeit  money,  knowing  the 
same  to  be  so,  and  shall  be  convicted  of  such  third  offence,  he  shall  be  adjudged  to  be 
guilty  of  felony  without  benefit  of  clergy. 


REK  «.  TURNER^ISM.  4S 

king's  time  against  the  form  of  the  statute,  drc.  ^^  and 
that  thereupon,  it  was  considered  and  adjudged  by 
the  said  court  first  mentioned,  that  the  said  Ann  Turner 
should  be  imprisoned  in  the  common  gaol  of  our  said 
hte  lord  the  king,  of  the  said  county,  for  the  term  of 
two  years,  and  until  she  should  find  sureties  for  her 
good  behaviour  for  the  term  of  two  years  more,  to  be 
compoted  fix>m  the  expiration  of  the  said  first  two  years ; 
herself  in  the  penal  sum  of  twenty  pounds,  and  two 
sureties  in  the  penal  sum  of  ten  pounds  each ;''  and 
inN^  tDUhout  any  statement  of  provLt  patet  per  recordam, 
05  to  these  proceedings  for  the  second  qff^encey  the  indict- 
ment tried  before  the  learned  Judge  went  on  to  state, 
in  doe  form,  that  the  said  Ann  Turner,  having  been 
so  convicted  as  last  aforesaid,  feloniously  committed  the 
third  ofience  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

It  was  objected  after  the  trial,  in  arrest  of  judg- 
ment, that  the  present  indictment  in  setting  forth  the 
trial,  conviction,  and  judgment  upon  the  second  indict- 
ment for  the  second  ofience,  and  which  were  essential 
to  constitute  the  Crime  a  felony  as  charged  in  the  third 
indictment,  was  defective  in  not  stating  or  alleging  a 
proot  patet  per  recordam  as  to  those  proceedings^  as 
appears  to  have  been  done  in  the  second  indictment, 
in  stating  the  proceedings  had  under  the  first  indict- 
ment. Vide  15  Geo.  2,  c.  28,  s.  2  &  9.  2  Stark.  Cr. 
Law,  535.  Com.  Dig.  Plead.  (C.  82.)  (E.  18.  22.) 
Wiles,  126. 

It  was  also  objected,  that  there  ought  to  have  been 
an  allegation  that  the  former  convictions  and  judgments 
remained  in  force  unreversed,  &c. 

And  it  was  further  objected,  that  it  did  not  allege 
as  facts  the  actual  committing  of  the  two  former  offences ; 
or  even  the  trials,  convictions,  and  judgments  upon  both 
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of  them,  but  only  the  trial,  conviction,  and  jtidgmentj 
upon  the  second  indictment,  though  the  second  indict* 
ment  appeared  to  have  alleged  a  trial,  conviction,  and 
judgment  upon  the  first.  See  MichaePs  case,  2  Leach, 
C.  C.  938,  4th  ed.  S.  C.  1  East,  P.  C.  Add.  xix.  Russ- 
&  Ry.  C.  C.  R.  29.     1  Russ.  116.    Stark.  Cr.  Law,  535. 

The  learned  Judge  respited  the  judgment,  and  the 
question  reserved  for  the  opinion  of  the  Judges  was, 
whether  the  judgment  could  be  arrested. 

Or,  if  the  indictment  be  defective  as  for  a  felony,  could 
it  be  deemed  sufficient  to  warrant  a  judgment  for  the 
ofifence  as  for  a  misdemeanor  ? 

In  Michaelmas  Term,  1824,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  indictment  was  bad 
for  want  of  a  prout  patet  per  recordam  in  the  statement 
of  the  conviction  and  judgment  for  the  second  ofifence ; 
and  that  no  judgment  could  be  given  for  the  misdemeanor 
upon  this  record ;  and  that  the  judgment  was  therefore 
arrested,  (a) 


(a)  Vide  i^ex ▼. £M^ Ross.  &  Ry. C.  C.  R.  5.  S. C.  1  East,  P. C.  183.   SLeach, 
C.C.85&    jRex  ▼.  BootA,  Ru8B.  &  Ry.  C.  C.  R.  7. 
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REX  V.  THOMAS  SAVAGE. 

0^  a  ebafleage  fir  cause,  the  person  making  the  challenge  must  be  prepared  to  prove 
the  eaosa  On  an  indictment  on  9  G.  1,  c.  22,  (a)  for  setting  fire  to  a  bam ;  in  sop. 
port  of  a  ehallenge  to  the  panel,  because  the  sheriff  is  on  inhabitant  of  the  hundredf 
it  m  Beeessary  to  prove,  that  the  notioe  has  been  given  within  two  days  of  the  injury, 
tod  that  the  examination  has  been  delivered,  which  the  statute  requires. 

TiiE  prisoner  was  tried  before  Albxandee,  L.  C.  B.  at 
the  Summer  Assizes  for  Huntingdon,  in  the  year  1824, 
on  an  indictment  for  setting  fire  to  a  house  of  Thomas 
Mast,  and  another  house  in  the  occupation  of  Matthew 
Wasdale. 

The  counsel  for  the  prisoner  objected  to  the  panel, 

because  the  sheriff  was  an  inhabitant  of  the  hundred  in 

« 

which  the  houses  set  fire  to  were  situated  and  the  offence 
committed.  Before  proceeding  further,  the  learned 
Chief  Baron  pointed  out  to  the  counsel  for  the  prisoner 
the  8th  section  of  the  9  6*  1,  c.  22,  which  disables  any 
ooe  firom  recoyering  damages  unless  he  shall,  two  days 
after  the  injury,  give  notice  to  some  of  the  inhabitants  of 
the  town,  village,  or  hamlet,  near  to  the  place  where  the 
fact  was  conimitted,  and  within  four  days  deliver  in  an 
examination  upon  oath  before  a  justice  of  the  peace  of 
the  county,  liberty,  or  division  where  the  fact  was  com- 
mitted ;  and  asked  him  whether  he  was  ready  to  prove 
these  previous  requisites.  (6) 


(a)  The  9  G.  1,  o.22,  s.  1,  enacts,  that  if  any  person  shall  set  fire  to  any  house,  born 
cr  touhoose,  or  to  any  hovel,  cock,  mow,  or  stack  of  oorn,  straw,  hay  or  wood,  dLC 
lod  beio;  thereof  convicted,  he  shall  be  adjudged  guilty  of  iakmy  without  benefit  of 

{h)  Vido  Fouler  v«  MabitanU  of  lAe  Hundred  ef  Lordngboroagk^*'  1  Bro.  &.  Bing. 

a 

•Eng.  Com,  Ltw  Reps.  v.  18. 
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The  counsel  for  the  prisoner  not  being  prepared  with 
any  evidence  of  these  steps  withdrew  his  challenge. 
The  trial  then  proceeded,  and  the  prisoner  was  con- 
victed. 

The  learned  Chief  Baron  respited  the  prisoner,  in  order 
that  the  opinion  of  the  Judges  might  be  taken,  whether 
the  suggestion,  on  which  the  challenge  to  the  array  was 
withdrawn,  was  proper ;  and  whether  the  challenge  ought 
not  to  have  proceeded,  and  if  it  had  been  proved  that  the 
sheriff  was  in  a  situation  giving  him  by  possibility  an 
interest  in  the  trial,  whether  the  challenge  should  not 
have  been  allowed. 

In  Michaelmas  Term  1824,  the  Judges  met,  and  con- 
sidered this  case,  and  were  of  opinion  that  proof  of  the 
notice  and  examination  according  to  the  statute  was 
essential  to  sustain  the  challenge. 


REX  V.  HENRY  FAUNTLEROY. 

A  power  of  attorney  to  transfer  government  itock,  signed,  sealed^  and  delivered,  is  a 
deed  within  the  2  G.  2,  c.  25,  s.  1,  (a)  S.  C.  3  Biog.  4l3.' 

The  prisoner  was  tried  before  Mr.  Justice  Paek, 
(Garrow,  B.  being  present),  at  the  Old  Bailey  sessions, 
October  1824,  on  an  indictment  for  forgery. 

The  indictment  contained  eleven  counts,  the  first  of 
which  charged  that  the  prisoner  on  the  first  of  June,  55 
Geo.  3,  with  force  and  arms,  at  dz:c.  feloniously  did  falsely 


(a)  By  2  6. 2»  o.  35,  s.  1,  it  is  enacted,  that  if  any  person  shall  frlsely  make,  fivge 
Dr  counterfeit,  or  oaose  or  procure  to  be  ftlsely  made,  ibrged  or  ooQnter&ited,  or  wil- 
lingly act  or  assist  in  the  false  making,  forging  or  counterfeiting  any  deed,  dus.  wilh 
intention  to  defraud  any  person  whatsoever,  or  shall  utter  or  publish  as  true,  any  fUss, 
forged,  or  counterfeited  deed,  &e.  with  intention  to  defraud  any  person,  knowing  the 
same  to  be  fulse^  forged,  or  counterfeited,  every  such  person  being  thereof  convicted, 
shall  be  deemed  guilty  of  felony  without  clergy. 
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make,  forge  and  counterfeit,  and  cause  and  procure  to  be 
&beiy  made,  forged  and  counterfeited,  and  willingly  act 
and  assist  in  the  false  making,  forging  and  counterfeiting 
a  certain  deed,  the  tenor  of  which  said  false,  forged  and 
counterfeited  deed  is  as  follows : — 

"Know  all  men  by  the  presents,  that  I,  Frances 
Young,  of  Chichester,  spinster,  do  make  constitute  and 
appoint  William  Marsh,  Sir  James  Sibbakl,  Baronet, 
Josias  Henry  Stracey,  Henry  Fauntleroy,  and  George 
Edward  Graham,  all  of  Bemers-street,  bankers,  my  true 
and  lawful  attorneys,  jointly  and  each  of  them  separately, 
for  me  and  in  my  name  and  on  my  behalf,  to  accept  all 
such  transfers  as  are  or  may  hereafter  be  made  unto  me 
of  any  interest  or  share  in  the  capital  or  joint  stock  of 
three  per  cent,  annuities,  created  by  an  act  of  parUament 
of  the  twenty-fifth  year  of  the  reign  of  His  Majesty  King 
George  H.,  entitled,  *  An  Act  for  converting  the  several 
Annuities  therein  mentioned  into  several  Joint  Stocks  of 
Annuities,  transferable  at  the  Bank  of  England,  to  be 
charged  on  the  Sinking  Fund,  &c.,'  and  by  several  sub- 
sequent acts. 

"  Also  to  receive  and  give  receipts  for  all  dividends 
that  are  now  due,  and  that  shall  hereafter  become  due 
and  payable  for  the  same  for  the  time  being* 

^  Likewise  to  sell,  assign,  and  transfer  all  or  any  part 
of  fiye  thousand  pounds,  being  part  of  my  said  joint-stock 
or  annuities ;  to  receive  the  consideration  money,  and 
^ve  a  receipt  or  receipts  for  the  same ;  and  to  do  all 
other  lawful  acts  requisite  for  effecting  the  premises, 
hereby  ratifying  and  confirming  all  that  my  said  attorneys 
or  either  of  them  shall  do  therein  by  virtue  hereof.  And 
in  case  of  my  death,  this  letter  of  attorney,  as  to  all  mat- 
ters and  things  which  after  my  decease  shall  be  done  by 
my  said  attorneys  or  either  of  them,  by  virtue  of,  or  under 
colour,  or  in  pursuance  hereof,  shall,  so  far  as  the  Gov- 
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emor  and  Company  of  the  Bank  of  England  are  inter^ 
ested  or  concerned,  be  as  binding  upon  my  executors  and 
administrators  as  the  same  would  have  been  upon  me  if 
living,  unless  notice  in  writing  of  my  death  shall  have 
been  previously  given  to  the  said  Grovernor  and  Company 
by  my  executors  or  administrators,  or  by  some  person  or 
persons  interested  in  the  property  to  which  this  letter  of 
attorney  refers ;  and  unless  such  notice  be  given,  I  hereby 
promise  and  engage,  and  bind  myself,  my  executors  and 
administrators,  to  and  with  the  said  Grovemor  and  Com- 
pany of  the  Bank  of  England,  that  they  my  ^aid  execu- 
tors or  administrators  shall  and  do  allow,  ratify,  and 
confirm  as  good,  valid,  and  effectual  against  them  and 
against  my  estate,  whatsoever  shall  or  may  be  done  by 
my  said  attorneys,  or  either  of  them,  after  my  decease, 
so  far  as  the  said  Governor  and  Company  of  the  Bank 
of  England  shall  or  may  be  in  any  way  or  manner  inter- 
ested therein.    In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  the  thirty-first  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifteen. 

"  Frances  Young.  (LiJ.) 
^^  Signed,  sealed  and  deUvered  in  the  presence  of 

"  John  Watson, 

"  James  Tyson, 

Clerks  to  Marsh,  Sibbald  and  Co.  Bankers, 
Berners-street.'' 
with  intent  to  defraud  the  Governor  and  Company  of  the 
Bank  of  England,  against  the  statute  <kc.,  and  against 
the  peace,  &c. 

The  second  count  charged  the  prisoner  on  the 
same  day  and  year  aforesaid,  at  &c.  aforesaid,  with 
feloniously  uttering  and  pubhshing  as  true,  a  certain 
false  and  counterfeited  deed,  the  tenor  of  which  said 
deed  is  as  follows  :  (setting  it  out  as  in  the  first 
count)  with  intention  to  defraud    the   Governor  and 
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Company  of  the  Bank  of  England,  the  said  prisoner  at 
the  time  of  his  so  uttering  and  publishing  as  true  the 
said  last  mentioned  false,  forged,  and  counterfeited  deed, 
then  and  there  to  wit,  on,  &c*,  aforesaid,  at,  &c.,  afore- 
said, weD  knowing  the  same  deed  to  be  false,  forged,  and 
coonterfeited,  against  the  statute,  &c.,  and  against  the 
peace,  d^c. 

The  third  count  charged  that  the  prisoner  on,  &c., 
aforesaid,  at,  &c.,  aforesaid,  feloniously  did  dispose  of 
and  put  away  a  certain  false,  forged,  and  counterfeited 
deed,  the  tenor  of  which  said  deed  is  as  follows  (€ls  in  the 
first  count),  with  the  hke  intent ;  the  said  prisoner  at  the 
said  time  of  his  so  disposing  of  and  putting  away  the 
said  last  mentioned  false,  forged,  and  counterfeited  deed, 
then  and  there,  to  wit,  on,  &;c.,  aforesaid,  at,  d2;c.,  afore- 
said, well  knowing  the  same  deed  to  be  false,  forged,  and 
counterfeited,  against  the  statute,  <kc.,  and  against  the 
peace,  &c. 

The  fourth,  fifth,  and  sixth  counts  were  the  same  as 
the  first,  second  and  third,  only  stating  the  intent  to  be 
to  defraud  Frances  Young. 

The  seventh,  eighth,  and  ninth  counts  were  also  the 
same  as  the  first,  second,  and  third,  only  stating  the 
intent  to  be  to  defraud  one  William  Flower. 

The  tenth  count  charged,  that  the  prisoner,  on,  &c., 
aforesaid,  at,  &c.,  aforesaid,  feloniously  did  forge  and 
counterfeit,  and  procure  to  be  forged  and  counterfeited, 
and  knowingly  and  wilfully  act  and  assist  in  the  forging 
and  counterfeiting  a  certain  letter  of  attorney,  to  transfer 
and  assign  a  certain  share  of  one  Frances  Young,  of  and 
in  the  capital  stock  of  certain  annuities  called  consolidated 
three  pounds  per  cent,  annuities,  established  by  25  G.  2, 
and  by  divers  subsequent  acts  of  parUament  in  that  behalf 
made  and  provided ;  the  tenor  of  which  said  forged  and 
counterfeited  letter  of  attorney  was  as  follows,  (setting 
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out  the  instrument  as  in  the  first  count,)  against  the 
statute,  &c.,  and  against  the  peace,  &c. 

The  eleventh  count  charged,  that  the  prisoner,  on,  &c-, 
aforesaid,  at,  &c.,  aforesaid,  feloniously  did  forge  and 
counterfeit,  and  procure  to  be  forged  and  counterfeited, 
and  knowingly  and  wilfully  act  and  assist  in  the  forging 
and  counterfeiting  a  certain  letter  of  attorney,  to  transfer 
and  assign  a  certain  share  of  one  Frances  Young,  of  and 
in  the  capital  stock  of  certain  annuities,  called  consoli- 
dated three  pounds  per  cent,  annuities,  established  by  25 
G.  2,  and  by  divers  subsequent  acts  of  parliament,  (enu- 
merating them,)  the  tenor  of  which  said  forged  and 
counterfeited  letter  of  attorney  was  as  follows,  (setting 
out  the  instrument  as  in  the  first  count),  against  the 
statute,  dzx:.,  and  against  the  peace,  &c. 

The  jury  found  the  prisoner  guilty  upon  the  second, 
fifth,  and  eighth  counts  of  the  indictment,  and  acquitted 
him  upon  the  other  counts. 

The  question  reserved  for  the  opinion  of  the  Judges 
was,  whether  this  instrument  is  a  deed  within  2  G.  2,  c.  25. 

The  prisoner  petitioned  the  Crown,  and  his  case  was 
alrgued  before  the  twelve  Judges,  at  the  Sessions  House, 
Guildhall,  Westminster,  on  the  24th  and  25th  of  Novem- 
ber, 1824. 

Brodrick  for  the  prisoner. — ^The  question  is  whether 
the  power  of  attorney  set  out  on  this  record,  and  des- 
cribed as  a  deed,  comes  within  the  language  and  meaning 
of  the  2  G.  2,  c.  25,  s.  1.  It  is  true,  that  the  argument 
now  intended  to  be  urged,  was  not  insisted  on  in  the 
case  of  Rex  v.  Waiie  (a),  and  the  reason  was  that  it  was 


(a)  1  BiDg.  121.>    a  C.  Ross.  &  Ry.  C  C.  R.  505. 
•Eng.  Com.  Law  Reps.  yiit.  267. 
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there  the  object  of  the  learned  counsel  for  the  prisoner, 
to  show  the  power  of  attorney  to  be  a  deed,  in  order 
to  prove  the  incompetency  of  a  trustee  whose  ^  name 
was  forged,  without  a  release  by  deed.  In  Lyon^s 
mt{a)^  the  point  seems  to  have  been  decided,  but  it 
arose  incidentally,  and  there  was  no  argument  by  counsel* 
Whatever  may  have  been  the  decisions  in  those  two 
cases,  if  it  can  be  shown  that  a  power  of  attorney 
is  not  an  instrument  contemplated  by  the  statute,  the 
authority  of  mere  precedents  ought  not  now  to  prevail. 
It  is,  therefore,  unnecessary  to  consider  this  case  entirely 
as  res  Integra. 

The  propositions  to  be  established,  are  iSrst,  that  a 
power  of  attorney  is  not,  in  the  legal  acceptation  of  the 
term,  a  deeJLf  and  therefore  is  not  hterally  within  the 
statute. 

The  word  deed,  in  legal  and  accurate  meaning, 
must  be  an  instrument  in  writing,  signed,  sealed  and 
delivered,  and  must  contain  some  contract  or  grant 
on  the  part  of  the  person  by  whom  it  is  executed.  In 
Comyn's  Digest,  Fait.  (A.  1.),  a  deed  is  deiSned  as  a 
writing  containing  a  contract,  and  signed,  sealed  and 
delivered  by  the  party.  In  Co.  Litt.  35,  b.,  it  is  said ;  a 
idd  [factum)^  in  the  understanding  of  the  common  law, 
is  an  instrument  written  in  parchment  or  paper,  where- 
unto  ten  things  are  necessarily  incidental,  amongst  which 
is  "a  thing  to  be  contracted  for ;"  and  in  Co.  Litt.  171, 
h,  ^  Factum^  anglice,  a  deed^  signifieth  in  common  law  an 
iostrument  consisting  of  three  things,  viz.  writing,  sealing, 
and  delivering,  comprehending  a  bargain  or  contract 
between  party  and  party,  man  or  woman."  Spehnan's 
GJossaiy,  ^factum  a/orensibus  nosiris  didtut  scriptum 
soknne  quofirmatur  donum,  concession  pactum^  contractusJ*^ 


a)  Rom.  &  By.  C.  C  R.  235. 
VOL.  I.  8 
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This  .definition  is  adopted  verbatim  by  Ducange, 
CowePs  X-aw  Dictionary ;  and  in  Wobd's  Institute,  217, 
the  same  definition  verbatim  as  in  Co.  Litt.  171,  b.  is 
found. 

All  the  authorities  agree  that  a  deed  must  contain 

matter  of  contract  or  matter  of  grant.     A  power  of 

attorney  contains  neither ;  it  confers  a  mere  authority 

or  power.      It  neither  secures,  conveys,  nor  releases 

any  interest  as  distinct  firom  a  power  or  authority.    It 

is  revocable,  without    deed,  by  mere  matter  in  /xiu, 

Rex  V.  TTai/e,  (a)  which  it  could  not  be  if   a  deed, 

consistently  with  the  maxim,  "  eo  ligamine  quo  ligatur^^ 

&ic.    From  the  earliest  periods  a  marked  distinction 

has   prevailed  between    deeds   and    powers  of   atto^ 

ney.      The    former    are    uniformly    called  charia  or 

factaj   while    instruments    merely    conferring  a  power 

are    designed    liiercB^       In   Madox   Formulare  AngU- 

canumj  348,  a  power  to  enfeofif,  4  E^w.  2,  is  termed 

litercB,  while  the  deed  of  feofiSfnent  to  which   it   refers 

is  called  charta.      "  Aitomavi  et   loco  meoj  posui   F. 

A.   ad  ponendumy  J,   H,   in   seysinam^   etc.    secundum 

quod  in  quddam  carta  inter  me  et  pradictum  J.  H.  inr 

de  facta  plenius  continetur  ;   ratum  et  gratum  Judntura 

quicquid  idem  W.  duxerit  faciendum^  etc.     In  cujus  rei 

testimonium  has   literas   sigiiio   meo   signatas  fieri  fed 

patentee.''^ 

In  the  same  author  is  another  power  of  attorney  of 
the  date  of  1235 ;  Universis  Christi  fidelebus  prmsenr 
tes  literas  inspecturis. 

Wills,  though  signed  and  sealed,  are  no  deeds ;  nor 
awards,  though  signed  and  sealed  ;  and  no  profert  of  an 
award,  is  necessary.    Dod  v.  Herbert,  (b) 

A  justice's  warrant,  though  under  seal,  is  no  deed. 
'         '  ■    ■    ^— »^—      11         ,  ^1  ■  ■ . .    .  ,     1 1    ■      " 

(a)  IM  ame,  p.  5&  (b)  StyL  459. 
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The  same  is  true  of  aa  inquisition  by  the  sherifF  on  a 
writ  of  inquiry,  and  returned  under  seal.  Fleta  on  the 
(^eBce  of  forgery,  says,  ^^  Grimen  vero  faki  dicitur  cum 
qii8  aecusatufl  fiierit  quod  sigillum,  regis,  vel  appeUatus, 
qood  sigiflum  domini  sui  de  cujus  famili^,  fuerit  falsaverit 
et  tMf6via  inde  consignaverit  vel  ekariam  aliquam  vel 
hUrtm  ad  ejchersMlationem  domini  yel  allerius  damnum 
sic  Bigillayerit/'  (a) 

The  distinction  between  deeds,  and  writings  sealed, 
{ffevails  in  the  earliest  statutes  on  forgery,  and  a  letter  of 
atloniey  is  not  the  only  sealed  instrument  distinguished 
firoffl  deeds  in  those  statutes.  The  5  Eliz.  c.  14,  provides, 
'^lliat  if  any  person  shall  forge  any  false  deed^  charter, 
or  writing  sealed,  court  roll,  or  the  will  of  any  person, 
&c«r  ^d  in  Tavemer*8  case  (&),.  which  was  decided 
jmnediately  snbseqnent  to  this-  act,  a  forged  customary 
of  a  manor,  having  the  seals  of  copyholders  attached  to 
il,  was  held  within  the  act  as  a  sealed  insirument.  The 
writ  given  by  1  Hen,  5,  c.  3,  is  against  those  who 
forge  and  make  ^  &uz  faitz  et  mtmementz.''  In  the 
Year  Book,  35  Hen.  6,  p.  37,  (c)  in  a  writ  of  forger  of 
fiike  deeds  founded  on  this  statute,  the  plaintiff  alleged 
1^  his  writ  that  the  defendant  had  forged  divers  facta 
joUa  ei  munimenta^  and  the  defendant  demanded  judg- 
ment of  the  count,  for  the  count  alleged  that  the 
defendant  had  forged  a  certain  deed  of  feoffment,  pur<- 
portii^  to  be  the  feofiSnent  of  one  T.,  and  also  a  writing 
w  mmimeni  by  which  T.  purported  to  make  C.  his 
attorney  to  deliver  seisin,  so  that  the  count  is  not  con- 
formable to  the  writ,  for  the  writ  alleges  diversa  falsa 
focki  et  munimentaj  and  the  count  only  alleges  one  deed* 
And  of  this  opinion  was  Prisot,  C.  J.,  though  what 


(•)  IWU«  lib.  1,  c  23,  p.  32.  (k)  Dyer,  398,  k 

(0  Bre.  Ahf .  Amandment,  15.    CoontSS.    Fait  5. 
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became  of  the  case  does  not  af^ean  This  case  is  a 
strong  authority  to  show  that  deed  is  not  a  proper  appel" 
lotion  for  a  letter  of  attorney,  for  which  purpose  it  is 
cited ;  and  Moile's  argument,  and  the  insertion  by  the 
pleader  of  the  words  ^^  writing  or  muniment,^  are  ac- 
counted for  upon  this  principle. 

Nor  can  it  be  maintained  in  answer  to  this  argument^ 
that  the  covenant  expressed  in  the  present  power  of 
attorney  amounts  to  a  bargain  or  contract  between  party 
and  party.  Similar  covenants  have  been  contained  in 
powers  of  attorney  from  the  earUest  periods,  as  in  that 
in  Madox,  p.  346,  and  it  is  to  instruments  of  this  form 
that  the  preceding  reasoniog  and  authorities  are  applied. 
But  in  fact,  this  instrument  does  not  contain  that  which 
amounts  to  a  legal  covenant.  The  covenant  is  altogether 
useless,  and  does  not  express  more  than  the  law  would 
imply  without  it.  The  character  of  an  instrument  must 
be  taken  from  its  purpose,  and  mere  words  of  covenant  do 
not  make  it  a  covenant,  and  no  action  could  be  main- 
tained by  the  Bank  upon  it.  A  covenant  not  to  sue  is  a 
release,  and  the  terms  here  used,  though  in  form  a  cove- 
nant, are  nothing  more  than  an  ampUfication  of  the  pre- 
ceding words  of  authority,  and  do  not  give  to  the  instru- 
ment the  Jegal  effects  of  a  contract. 

But  secondly ;  even  though  the  term  deed  may  in  strict 
legal  meaning  comprehend  a  power  of  attorney,  still  that 
it  was  not  within  the  intention  of  the  legislature  in  2  G. 
2,  c.  25,  is  to  be  collected  from  the  distinction  in  the 
authorities  cited,  and  from  the  general  meaning  of  the 
statutes  pn  forgery.  Now  every  statute  ought  to  be 
construed,  not  according  to  the  letter,  but  according  to 
the  intent  of  the  parliament  (a),  and  penal  statutes  ought 


(a)  Com.  Di|r.  Pftrttament  (R.  10,  b)  3  RoIL  Abr.  318.    Stmod  T.2biieA,  Flow.  Com. 
353.    10  Co.  57,  b. 
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always  to  be  construed  strictly,  and  cannot  be  extended 
to  other  cases  than  those  intended  by  the  legislature,  even 
though  within  the  mischief  contemplated,  (a) 

1^  preamble  and  occasion  of  passing  a  statute  must 
therefore  be  looked  to,  in  order  to  collect  the  intention 
of  the  legislature.  (A)  The  preamble  of  2  G.  2,  c.  25, 
recites  that  ^^  whereas  the  wicked,  pernicious,  and  abomi- 
nahle  crimes  of  forgery,  perjury,  and  subornation  of 
perjury,  have  of  late  time  been  so  much  practiced  to  the 
gabversion,  d2:c.  that  it  is  necessary  for  the  more  effectual 
preventing  of  such  enormous  offences  to  inflict  a  more 
exemplary  punishment  on  such  offenders  than  by  the  laws 
of  ^8  realm  can  now  be  done."  The  statute  then 
raacts  that  persons  who  forge,  or  shall  utter  as  true,  any 
forged  deed,  will,  &c»  shall  suffer  death  as  felons  without 
benefit  of  clergy.  The  intention  manifested  in  this  pre-* 
aEnble  to  inflict  a  more  severe  punishment  upon  persons 
who  forged  deeds,  than  the  law  then  authorized  was 
inoperatiye,  with  reference  to  a  letter  of  attorney  for  the 
transfer  of  stock,  because  by  a  prior  statute,  8  G.  1,  c. 
22,  the  preamble  of  which  does  not  mention  deeds,  it  was 
made  a  capital  offence  to  forge  a  letter  of  attorney  of  that 
description  with  regard  to  the  capital  stock  of  joint  stock 
companies.  The  legislature  could  not  therefore  intend 
by  the  word  deed  in  the  2  G.  2,  c.  25,  to  describe  a  letter 
of  attorney,  against  the  forgery  of  which  there  then 
existed  a  specific  enactment.  The  31  G.  2,  c.  22,  s.  78, 
after  reciting  that  doubts  might  arise  whether  the  2  G.  2, 
c.  25,  extended  to  the  conmiission  of  the  like  fOTgeries, 


(a)  Jenkin$on  q.  t  v.  Thonutt,  4  T.  R.  665.    2  IdbL  386.    Doe  d.  NetharcoU  T. 
Bartle,^SB.k,A.50\. 
(i)  Com.  Dig.  Ptf lUment,  (R.  11.)    Plowd.  Com.  173. 304 

'Eog.  Com.  Law  Repi.  vu.  170. 


C3  1  MOODY'S  C»OWN  CASES. 

with  intention  to  defraud  any  corporation,  re-enacted 
the  2  G.  2,  and  suppfied  that  defect ;  but  it  is  a  &€t 
strongly  confirming  the  argument  here  used  to  show 
the   intent  of  the  legiakture,  that  l^  the   preceding 
secticHi,  (the  sev^ty-seventh)  of  this  very  statute,  the 
punishment  imposed  by  the  8  G.  1,  is  extended  to  tbe 
forging  any  letter  of  attorney  which  related  ta  the 
transfer  of  stock  or  funds  established  or  to  be  established 
since  the  8  G.  1 ;  for  if  the  legislatiure  had  intended  to 
comprise  letters  of  attorney  ufider  the  terms  anjf  deed 
used  in  2  G.  2,  c.  25^  and  in  the  veiy  next  sectioft  o£ 
this  statute,  this  provision  would  have  been  needless* 
The  fact   therefore   that  the   seventy-seventh   section^ 
relates  expressly  to  letters  of  attcnmey,  and  the  seventy- 
eighth  section  to  deedsj.  proves  to  demonstratioa  that  the 
legislature  treated  them  as  the  objects  of  dktinet  provi* 
visions,  aiid  did  not  intend  under  tl»  word  deed  to  inckde 
a  letter  of  attorney  for  the  transfer  of  stock.    And  it  is 
no  answer  to   this  argument  to  allege,,  that  the  terms 
^^  letters  of  attorney^'  do  not  necessarily  import  instruments 
signed,  sealed,  and  delivered,  but  also  comprehend  mstru- 
ments  und»  hand  merely,  which  the  legislature  meant 
to  protect  against  forgery.    For  even  admitting  that 
an  attorney  may  for  some  purposes  be  appointed  by  & 
writing  under  hand  only,  it  is  matter  of  notoriety,  and! 
must  have  been  within  the  view  of  the  legislature^  that 
the  letters  of  attorney  for  the  transfer  of  the  public  funds^ 
both  at  the  time  the  8  G»  ],  passed^  and  ever  since,,  have 
necessarity,  in  compliance  with  the  Bank  regulatioast 
been   signed,  sealed,  and   delivered,  and  it  was   mani- 
festly the  object  of  the  legislatm'e  to  prevent  the  for- 
gery of  such  instruments  by  the  8  G.  1,  and  the  31  6. 
2,  c.  22,  s,  77. 

That  the  forgeries  of  letters  of  attorney  and  of  deeds 
have    been    uniformly  considered  distinct   objects   of 
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peoal  legislature  will  appear  by  examination  of  the  other 
statutes  relating  to  forgery. 

In  the  4  6.  3,  c,  25,  s.  15,  which  continued  the  corpo- 
ntion  of  the  bank,  and  extended  the  provisions  of  8 
G.  I9  and  31  G.  2,  c.  22,  s.  77,  to  the  capital  stock 
of  bodies  politic  and  corporate  ^'  which  now  or  hereafter 
diall  be  established,'^  the  words  letters  of  attorney  are 
used,  bat  not  deeds.  The  game  is  true  of  37  G.  3,  c.  1 22, 
which  provides  for  the  forgery  of  the  names  of  attesting 
witnesses  to  letters  of  attorney  for  transferring  stock, 
&c ;  nor  does  the  45  G.  3,  c.  89,  (which  consoUdates  the 
provision^  of  2  G.  2,  c.  25,  and  7  G.  2,  c.  22,  reg^)ecting 
deeds,  wills,  &c.,  and  extends  them  to  every  part  of  Great 
Britain,)  contain  the  words  **  letters  of  attorney .'^ 

Hie  31  G.  2,  c.  10,  s,  24,  relates  to  the  forgery  of 
*  letters  of  attorney"  to  receive  seamen's  wages,  and 
the  9  G.  3,  c.  30,  s.  6,  to  the  uttering  such  forged  letters 
of  attorney.  The  45  G.  3,  c.  72,  s.  121,  and  57  G.  3, 
e.  127,  s.  4,  re-enact,  consolidate,  and  extend  the  provi- 
sions of  the  former  statutes;  all  of  them  expressly 
mention  **  letters  of  attorney,"  but  not  **  deeds."  Even 
letters  of  attorney  to  receive  seamen's  wages  must  be 
signed,  sealed,  and  detivered.  To  make  the  forgery  of 
such  letters  of  attorney,  felony,  by  express  enactment 
would  be  nugatory,  if  such  instruments  were  compre- 
hended within  the  term  deed  in  2  G,  2,  c.  25. 

Inasmuch,  therefore,  as  the  legislature  has  made  the 
forging  of  letters  of  attorney  the  subject  of  distinct 
enactment,  and  that  such  distinct  enactment  would 
be  clearly  unnecessary  if  letters  of  attorney  were 
eomprehended  within  the  term  deed,  the  just  applica- 
tion of  the  acknowledged  rules  of  construction  leads 
to  the  conclusion,  that  the  legislature  could  not  have 
iatoKled  to  include  letters  of  attorney  in  the  terms  of 
26ea2,c.  25.    Unless  this  construction  be  adopted, 
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the  legislature  through  a  long  series  of  statutes  relating 
to  the  same  subject,  has  used  language  without  a  distinct 
and  definite  meaning,  and  passed  enactments  without 
any  intelhgible  object.  It  is  impossible,  therefore,  that 
the  offence  charged  on  this  indictment  can  be  sustained, 
as  within  the  intent  and  meaning  of  the  statute  on  which 
the  conviction  rests. 

Bosanguety  Serjt.,  for  the  Crown. 

The    first   proposition   advanced   on   behalf  of   the 
prisoner,  that  a  power  of  attorney  signed,  sealed,  and 
deUvered  is  not  a  deed  because  it  does  not  contain  a 
contract,  is  not  maintainable.    A  contract  or  bargain  is 
not  of  the  essence  of  a  deed.    The  definition  cited  from 
Lord  Coke,  and  on  which  many  of  the  subsequent  autho- 
rities quoted  are   founded,  is  too  narrow;    and  Lord 
Coke   himself  in  numerous  passages  speaks  of  instm- 
ments  as  deeds  which   have  no  relation  to  contracts. 
Thus,  a  release  which  does  not  necessarily  arise  out  of 
contract  must  be  by  deed  (a).    The  same  is  true  of  a 
deed  of  confirmation  (6).    Nor  is  a  disclaimer  by  deed 
founded  on  a  contract.     In  1st  Inst.  52,  a,  it  is  laid 
down  "  that  the  authority  to  deliver  seisin  must  be 
by  deed  for  letter  of  attorney^  is  as  much  as  a  warrant 
of  attorney,  by  deed,  for  litercB  doe  signifie  sometime 
a  deed,  as  lUerce  acquietandcz  doe  signifie  a  deed  of  acquit- 
tance, and  herewith  agreeth  Britton."     This  authority 
not  only   shows   that  contract  is  not   essential  to   a 
deed,  but  disproves  that  part  of  the  argument  which  is 
founded  on  the   supposed  distinction  between   chartm 
and  Uteres.    The  latter  of  those  terms  is  not  confined 
to  instruments  not  deeds.    In  Goddard^s  ca$e(c)  Lord 
Coke  says,  "  there  are  but  three  things  of  the  essence 
and  substance  of  a  deed,  that  is  to  say,  writing  on  paper 

^ r^"~~^~'^^^^"'^~^   -  -  I  I      I   ■     —    —    —   —    ■  — iiiBi  t  -■■  I  --J-, ■ 

(a)  Co.  Litt  264«  b.  (6)  Co.  Litt  295,  h.  (c)  2  Rep.  5. 
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or  parchment,  sealing,  and  delivery  ;^'  and  in  2  RolL 
Abr.  21,  to  make  a  deed,  ^  writing,  sealing,  and  delivery'' 
are  necessary.  The  present  instrument  is  within  the 
definition  cited  from  Spelman,  if  the  whole  of  the  passage 
be  looked  to.  ^  Factum  a  forensibus  nostris  dicitur 
scriptum  solenne  quo  firmatur  donum  concessio,  pactum, 
contractus,  et  Au;ii5moc{t ;  alias  charta;  et  est  vel  simplex 
rel  ifldentalum ;  hoc  ubi  plures  contrahunt  illud  ubi  solus 
fdspiam  agiiJ^  The  latter  terms  clearly  refer  to  matters 
not  of  contract. 

In  the  case  in  the  Year  Books,  the  decision  is  not 
giren,  but  it  may  be  fairly  collected  from  the  state- 
ment of  the  case,  that  if  the  letter  of  attorney  had  been 
alleged  in  the  count  to  be  a  deed,  no  objection  could 
have  been  taken ;  in  other  words  that  a  letter  of  attorney 
might  then  have  been  properly  called  a  deed.  An 
amendment  for  this  purpose  was  prayed.  In  Tavemer^s 
case^  nothing  turned  on  the  question  what  was  or  was 
not  a  deed. 

With  respect  to  awards  they  are  not  necessarily 
deeds,  but  become  so  if  executed  with  the  requisite 
formalities  of  deeds.  This  may  be  inferred  from  the 
hngoage  of  Gltn,  C.  J.,  in  Dod  r.  Herbert  (a)  ;  and  in 
Brown  v.  Vawser  (6),  Lawrence,  J.,  says  expressly  that 
'^  if  an  arbitrator  delivered  an  award  under  seal  as  a 
ieed^  it  must  then  have  a  deed  stamp,  but  that  though 
it  were  to  be  by  a  writing  under  seal,  yet  if  it  were  not 
delivered  as  a  deed  it  was  sufficient  if  it  had  the  common 
award  stamp.''  So  also  a  hcense  may  be  by  deed,  though 
there  is  no  contract.  A  declaration  of  the  uses  of  a  fine 
may  be  by  deed  though  entirely  unfounded  on  any 
coDtract. 

If  the  proposition  that  a  deed  must  contain  a  con- 


(a)  Style,  459.  (jb)  4  Sait,  585. 
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tract  or  bargain  be  diBproved,  it  is  not  necessary  to 
answer  at  length  the  arguments  that  have  been  urged 
on  the  nature  of  the  covenant  expressed  in  this  instru- 
ment ;  the  covenant  is  not,  however,  so  unimportant  and 
futile  as  has  been  contended.  A  mere  power  ceases 
with  the  life  of  the  parties  granting  it,  and  the  covenant 
becomes  necessary  to  bind  the  representatives  after  the 
death  of  the  donor ;  and  it  was  for  this  purpose  inserted, 
after  great  deliberation,  to  protect  the  bank  as  to  acts 
done  under  the  power,  before  notice  of  the  death  of  the 
principal. 

Secondly.  A  power  of  attorney  signed,  sealed,  and 
deUvered,  is  a  deed  within  the  intention  of  the  legislature 
in  2  G.  2,  c.  25.  It  is  said,  that  the  8th  G.  1,  c.  22, 
already  included  this  species  of  instrument,  and  that  in 
subsequent  acts,  a  power  of  attorney  is  expressly  pro- 
vided for,  and  therefore  it  could  not  be  brought  within 
the  meaning  of  the  2  G.  2,  c.  25,  though  clearly  within 
its  language.  But  it  is  an  estabhshed  rule  of  law  that 
affirmative  words  in  a  statute  do  not  repeal  provisions 
in  a  prior  statute  with  which  they  are  consistent ;  and 
all  the  subsequent  statutes  will,  upon  examination,  be 
found  directed  to  remedy  some  particular  .mischief,  and 
not  to  contemplate  such  a  distinction  as  that  contended, 
for.  l^he  8  Geo.  1,  c.  22,  does  not  apply  to  shares  or 
dividends  in  the  puMic  funds ;  its  provisions  extend  to 
the  shares  in  the  capital  stock  of  the  Bank  of  England, 
but  are  not  confined  to  the  bank ;  they  extend  to  other 
corporations  whose  powers  of  attorney  are  not  neces- 
sarily signed,  sealed,  and  delivered.  The  forging  a 
power  of  attorney  to  transfer  shares  in  the  public  funds, 
was  not  an  offence  provided  for  at  the  time  of  passing 
the  2  Geo.  2,  c.  25.  The  argument  drawn  from  the 
preamble  to  that  act,  therefore,  fiills  to  the  ground. 
The  particular  object  of  31  G.  2,  c.  22,  s.  77,  was  to 
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extend  the  provisions  of  8  G.  1,  c.  22,  to  capital  stocks 
subflequently  created,  and  by  s.  78,  also  to  extend  the 
provisions  of  2 '  G.  2,  c.  25,  to  forgeries  committed  with 
intent  to  defraud  any  corporation.  No  valid  argument 
can  therefore  be  drawn  from  the  express  and  separate 
le^nactment  of  these  two  statutes  in  sections  77  and  78, 
that  the  legidature  contemplated  any  such  distinction  as 
diat  urged.  The  same  answer  arises  from  the  particular 
objects  of  the  4  G.  3,  c.  25,  which  extrads  the  provisions 
of  8  Geo.  1,  c.  22,  and  31  G.  2,  c.  22,  to  capital  stocks 
of  bodies  politic  and  corporate,  estabUshed  or  to  be 
estaUished  by  subsequent  acts ;  it  repeats  the  language 
of  8  Geo.  1,  and  does  not  interfere  with  the  general 
proTisions  of  2  Geo.  2,  c.  25.  The  37  Geo.  3,  c.  122, 
does  not  affect  the  present  questicm ;  it  applies  only  to 
the  forging  the  names  of  attesting  witnesses  to  powers 
of  attorney.  Where  the  power  of  attorney  forged  is 
execQted  without  the  formalities  of  a  deed,  it  is  within 
the  proYision  of  the  particular  statutes  expressly  naming 
powers  of  attorney;  where  the  instrument  is  signed, 
sealed,  and  delivered,  it  was  contemplated  by  the  legis- 
lature under  the  term  deed  in  2  G.  2,  c.  25. 

That  this  is  the  true  construction  of  that  act,  is 
demonstrated  by  the  uniform  usage,  and  practice  of  pro- 
ceeding against  offences  of  this  particular  kind  under 
that  act,  all  of  which  have  passed  without  the  objection 
which  is  now  for  the  first  time  thought  of.  In  the  indict'^ 
ment  against  Weston,  1796,  who  was  convicted  and 
executed,  there  were  counts  for  forging  and  uttering  a 
deed,  and  also  for  forging  a  power  of  attorney,  but  in 
that  case  there  was  evidence  of  the  forgery.  In  1802, 
the  indictment  against  Cock  was  in  the  same  form, 
and  there  was  no  evidence  of  the  forgery ;  the  prisoner 
must  therefore  have  been  convicted  on  the  count  for 
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Uttering.  In  1804,  Ann  Hurle  was  convicted  and 
executed  on  an  indictment  containing  four  counts  for 
forging  and  uttering  a  deed  with  intent  to  defraud  the 
bank  under  31  Geo.  2,  c.  22,  and  also  to  defraud  one 
B.  Allen.  In  1816,  Joseph  Boyce  was  convicted  for 
forging  and  uttering  a  deed  under  2  Geo.  2,  c.  25,  and 
Mary  Ann  James  in  1817.  The  last  case  was  Rex  v. 
Waite  (a),  which  was  ai^ued  before  the  twelve  Judges, 
and  this  objection  was  never  suggested  either  by  the 
counsel  or  the  Court.  In  1813,  Lyon  (A)  was  tried  and 
convicted  under  2  Geo.  2,  c.  25,  for  forging  a  power  of 
attorney  to  receive  seamen's  wages,  and  the  instrument 
was  held  to  be  a  deed. 

[Pakk,  J. — ^There  is  also  the  case  of  Serbia  Pringle, 
who  was  convicted  and  executed  in  1787,  under  the  2  G. 
2,  c.  25,  for  forging  and  uttering  as  true,  a  forged  deed 
purporting  to  be  a  power  of  attorney.] 

If  there  had  been  any  doubt  as  to  the  propriety  of 
these  convictions,  many  of  which  took  place  prior  to 
the  45  Geo.  3,  c.  89,  that  statute  would  have  removed 
the  doubt  by  the  express  mention  of  the  instrument. 
The  words  used  in  the  previous  statutes  are  re-enacted 
verbatim  in  that. 

Brodrick  in  reply.  —  The  dehberate  definition  of 
a  deed,  quoted  from  Lord  Coke,  and  supported  by  a 
long  series  of  authorities,  ought  not  to  be  set  aside, 
by  loose  dicta  scattered  through  that  author's  works, 
and  made  with  no  view  to  the  object  of  defining  the 
legal  ingredients  of  a  deed.  But  admitting  that  defini- 
tion to  be  too  narrow,  still  no  objection  has  been 
ofiered  to  that  of  Spelman,  within  which  it  is  impos- 


(a)  Ran.  it,  Rj.  C.  C.  R.  505.    a  C.  1  Binff.  ISl^ 
(6)  RuM.&Ry.aaR.255. 
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aible  to  include  a  letter  of  attorney.  The  word 
hgusmadi^  following  as  it  does  donum,  concession  pactum^ 
amtraduSf  must  refer  to  instruments  of  the  same  kind. 
All  those  words  imply  a  bargain^  or  grant  of  some 
interest,  which  must,  therefore,  be  included  in  that  term. 
With  respect  to  the  remaining  part  of  the  passage,  the 
word  agU  can  only  apply  to  the  conveyance  of  an 
interest,  and  does  not,  therefore,  include  a  mere  power. 
The  instruments  enumerated  on  the  part  of  the  crown, 
though  they  contain  no  contract,  convey  an  interest,  and 
80  fall  strictly  within  Spelman^s  definition.  A  release 
passes  an  interest.  A  deed  to  lead  to  uses,  is  a  species 
of  conveyance,  and  passes  an  interest ;  the  same  is  true 
of  a  confirmation  and  a  disclaimer.  The  mere  signing, 
sealing,  and  delivering  will  not  constitute  a  deed,  other- 
wise a  notice  to  quit,  signed,  sealed  and  deUvered,  would 
be  a  deed.  There  must  be,  beyond  the  formaUties,  apt 
words  and  apt  subject  matters. 

The  case  in  the  Year  Books  (a)  was  only  cited  to  show 
that  in  the  opinion  of  the  lawyers  of  those  days  a  letter 
of  attorney  was  not  a  deed,  and  the  Court  did  not  decide 
otherwise.  In  the  table  to  the  Year  Books  the  case  is 
thus  referred  to.  "  Brief e  suppose  /org  de  diners  faites 
if  muniments,  ei  count  dun  fay  1 4*  escripiper  que  liuery  doit 
este  fait  per  attume  4*  male  guere.  (b)  And  the  case  is 
cited  by  Brooke  in  his  Abridgment,  without  any  intima- 
tion to  the  contrary. 

The  case  of  Brown  v.  Vawser  (c)  only  decides  that  an 
award  not  delivered  as  a  deed,  did  not  require  a  deed 
stamp.  The  argument  that  deeds  and  letters  of  attorney 
are  distinct  classes  of  instruments,  is  strongly  supported 


(a)  Supra  59.    (b)  Le  Table  Fmrger  defaUe:    (e)  4  East,  584. 
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hy  the  stamp  acts,  which  throughout  class  them  under 
separate  heads,  and  subject  them  to  different  regulatioii^ 
and  different  stamps.  And  this  very  instrument  had  not, 
and  could  not  have  a  deed  stamp,  and  yet  it  was 
described  as  a  deed.  That  the  covenant  contained  in  this 
instrument  was  not  one  on  which  an  action  could  be 
maintained,  but  must  be  pleaded  as  a  release,  is  proved 
clearly  by  the  cases  of  Deux  v.  Jefferies^  Cro.  Eliz.  352 ; 
Hodges  V,  Smitkj  ibid.  623;  Ayl^e  v.  Scrimsheire^  1 
Show.  46  ;  and  per  Bullsr,  J.,  in  Smith  v.  Mapiebacky  1 
T.  R.  446. 

The  Judges,  after  hearing  the  arguments  of  counsel, 
were  unanimously  of  opinion  that  the  conviction  was 
right,  (a) 

(a)  Vide  Co.  Utt.  48,  b.    Oiephani's  Toocfartoiw,  57,  b.    Sh«phtrd«iPMC.of  PreOb 
3.    3  Borr.  1798, 1804, 180a    Lord  Raymoiid,  763, 967. 
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On  an  indictment  against  a  bankrupt  for  cenoealing  his  effecti ;  if  the  evidence  is  that 
the  banlurupt  on  his  last  examination  stated  that  a  book  given  in  by  him  contained 
an  account  of  aU  bis  effects,  it  b  incumbent  on  the  proSecotpr  to  produce  the  frtm^, 
or  account  for  it,  tbat  it  maj  be  seen  whetlwr  that  book  uentioos  the  propertj  or 
not 


Tks  |»isoner  had  become  insc^vent,  and  was  indictod 
in  the  county  of  Middlesex,  and  was  tried  before  Mr. 
Justice  LiTTLBDALE,  at  the  Old  Bailey  sessions,  Sep- 
tember 1824,  for  concealing  part  of  his  eiSects  to  a 


greater  amoimt  than   20/^  with  intent  to  defraud  his 
creditors.  (5) 

The  prisoner  kept  a  shop  at  Hastings,  wbare  amongst 
other  things  he  sold  watches  and  jeweDery.    He  com* 


(&)T1i8  1 6. 4,  e.  115,  a.  1,  ifler  racstiag  so  machaf  tbe  5  G.  3,  c.  90,  as  makes  it  a 
apitil  ieboj  if  say  pcison  who  shall  become  bankrupt,  shall  remove,  oooceal,  or 
•Dbads  any  put  of  Ids  estate,  real  or  personal,  to  the  Taloe  of  twenty  pounds,  or  any 
bo0bsf  aoooonttpttpersor  writings  relating  thereto,  with  an  intent  to  defrandhis 
endiiain ;  enacts  that  so  mnch  of  tbe  said  aet  aa  infliets  punishment  of  death  on  the 
oiBoee  thereinbeibre  recited,  shall  be  repealed,  and  by  s.  S,  any  person  dalj  convicted 
of  tlM  oflenoe  thersinbsftre  iveited  which  was  punishable  with  death  under  the  abova 
neited  act,  shall  be  liable  to  be  transported  beyond  the  sees  fi)r  life,  or  for  such  term, 
Dot  iMi  then  seven  years,  aa  the  Court  before  which  such  person  shall  be  convicted 
diiH  adjudge,  or  shall  be  HaUe,  in  case  the  said  Court  shall  think  fit,  to  be  imprisoned 
mift  sr  iaiprisaiied  and  kept  to  hard  labour  in  the  common  gad,  penitentiary  house,  or 
hopRof  oorreetion,  ibr  any  term  not  exceeding  seven  years. 

Botise  now  the  6  6. 4,  c.  16,  s.  112,  by  which  it  is  enacted,  that  if  any  peiscm  againat 
vboBi  any  commianiQn  has  been  issnedf  or  shall  bereaHdr  be  issued,  whereupon  such  per- 
«n  hath  been  or  shall  be  declared  bankrupt,  shall  not  beibre  three  of  the  clock  upon  the 
Ixtj-aeoond  day  after  notice  thereof  in  writing,  to  be  left  at  the  usual  place  of  abode  of 
■Kb  person,  or  peisonal  notice  in  case  such  person  be  then  in  prison,  or  noCioe  given 
■  dia  UMMbn  Ganetto  of  the  issaing  of  the  commission,  and  of  the  meetings  of  the 
ooauniMoners,  surrender  himself  to  them,  and,  sign  and  subscribe  such  surrender,  and 
■dniit  Id  be  examined  on  oath,  or  being  a  quakor,  upon  solemn  sflBrmation ;  or  if  any 
Mb  badmipt  upon  such  exarainatioD,  shall  notdiaoover  all  his  real  or  personal  estate, 
«]|0V  and  to  whom,  upon  what  coosideratioo,  and  when  he  disposed  o^  assigned  or 
tnasferred  any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereto, 
(sBBipt  such  part  as  shall  have  been  really  and  bnmfiU  before  sold  or  disposed  in  the 
vaj  «f  bb  trade,  or  laid  out  in  the  ordinary  expense  of  his  family,)  or  if  any  such  bank- 
npt  ihall  nut,  upon  such  examination,  deliver  up  to  the  commissioners,  all  such  part 
oTnoh  estate,  and  all  books,  papers  and  writings  relating  thereunto,  as  be  in  his  pes- 
■aioB,  coslody  or  power,  (except  the  necessary  wearing  apparel  of  himself  his  wife 
od  efaOdreo),  or  if  any  auch  bankrupt  ahall  remove,  conceal,  or  embezzle  any  part  of 
sKh  estate,  to  the  value  often  pounds  or  upwards,  or  any  books  or  accounts,  papers, 
V  writings  relating  thereto,  with  intent  to  defiuud  his  creditors,  any  such  bankrupt 
lUI  ba  deemed  guilty  of  fekmy,  and  bo  liable  to  be  transported  for  life,  or  ibr  such 

tma,  not  less  than  seven  years,  as  the  Court  before  which  he  shall  be  convicted  shall 
•djJBi^  or  shall  be  liable  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 
Moar,  in  any  common  gaol,  penitentiary  house,  or  house  of  eorreotioo,  for  any  term 
sot  ezowdiog  seven  years. 
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mitted  an  act  of  bankruptcy  by  departing  from  his 
dwelling-house  on  the  2Sd  of  February  1824. 

All  the  requisites  to  support  the  commission,  the  com- 
mission itself,  which  issued  on  the  15th  March,  1824,  and 
the  proceedings  under  it,  were  proved. 

The  bankrupt  surrendered  to  the  commissioners  at 
Guildhall,  and  passed  his  last  examination  there  on  the 
15th  of  June  1824,  and  upon  that  occasion,  he  signed  a 
memorandum  in  writing,  in  which  he  stated  that  a  book 
marked  with  the  letter  A.,  produced  and  delivered  up  by 
the  prisoner,  together  with  other  things  mentioned  in  the 
memorandum,  contained  and  were  a  full  and  true  disclo- 
sure and  discovery  of  all  his  estate  and  effects^ 

This  book  marked  A.  was  not  produced  in  evidence 
on  the  part  of  the  prosecution.  It  appeared  by  other 
evidence,  that  this  book  marked  A.  was  in  fact  delivered 
up  by  the  bankrupt,  and  was  at  one  time  in  the  possession 
of  one  of  the  assignees,  but  it  did  not  appear  what  had 
become  of  the  book,  nor  could  any  account  be  given  of 
it,  except  that  it  had  passed  from  one  person  to  another ; 
no  search  had  been  made  for  it  by  any  body,  nor  was  it 
proved  to  have  been  lost. 

The  counsel  for  the  prisoner  then  objected  that  the 
indictment  ought  to  have  been  preferred  in  London, 
where  the  last  examinatiop  took  place,  and  also  that 
the  book  A.  not  being  produced,  the  prosecutor  could 
not  go  into  any  other  evidence,  as  the  book  A.,  if  pro- 
duced, might  contain  an  account  of  the  things  which 
were  the  subject  of  inquiry,  and  of  the  circumstances 
relating  to  them. 

As  to  the  venue  in  the  indictment,  the  learned  Judge 
thought  it  might  be  laid  in  Middlesex,  if  the  prosecutor 
could  prove  an  actual  concealment  there;  and  as  to 
the  non-production  of  the  book  A.,  the  learned  Judge 
reserved  that  point  for  the  opinion  of  the  Judges. 
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The  eridence  as  to  the  concealment  of  the  property, 
was  as  follows.  That  the  prisoner  was  seen  at  the  house 
of  Mrs^Glaspool  in  the  borough  with  whom  he  had  some 
acqaaiDtance  on  the  25th  of  February  1824,  which  was 
the  day  but  one  after  he  left  Hastings  ;  that  on  that  day 
the  witness  who  proved  this  stumbled  over  some  boxes 
in  the  room  where  the  prisoner  was,  but  did  not  take 
any  notice  of  the  boxes.  On  the  4th  of  April  following, 
about  ten  o'clock  at  night,  Miss  Glaspool,  the  daughter 
of  Mrs.  Glaspool,  brought  two  boxes  in  a  coach  to  a 
Mr.  Hatchinson,  at  Pimlico,  who  was  a  relation  of  her's ; 
the  boxes  remained  there  till  the  10th  of  August  fol- 
lowing, when  they  were  seized  by  the  messenger  under 
the  commission,  and  carried  away.  One  of  the  boxes, 
and  a  box  which  contained  the  contents  of  the  others, 
were  produced  at  the  trial,  and  contained  watches  and 
jewellery  of  the  value  of  nearly  1000/. ;  and  part  of 
these,  to  the  value  of  100/.  and  upwards,  were  proved 
and  identified  as  having  been  sold  by  different  trades- 
men to  the  prisoner  in  January  preceding. 

It  appeared  that  the  prisoner  was  in  the  road,  near 
the  bouse  of  Mr.  Hutchinson,  on  the  night  of  the  11th 
of  August,  and  inquired  of  one  of  the  Miss  Hutchin- 
son's for  Miss  Glaspool ;  that  she  was  then  in  the 
house  of  Mr.  Hutchinson,  and  went  out  to  speak  to 
him.  Miss  Glaspool  went  home  that  night,  and  came 
to  Mr.  Hatchinson's  the  next  morning,  the  12th  of 
August,  at  7  o'clock.  Sometime  after  she  came,  the 
prisoner  knocked  at  Mr.  Hutchinson's  door,  and  asked 
for  Miss  Glaspool.  She  went  out  to  speak  to  him,  and 
remained  out  half  an  hour. 

The  prisoner  was  apprehended  that  morning,  at  a 
public  house  in  Dover-street,  Piccadilly ;  and  before  he 
was  apprehended,  he  said  to  the  son  of  Mr.  Hutchin- 

TOL.  I.  10 
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son,  at  whose  house  the  boxes  were  left,  and  who  had 
kid  a  plati  for  his  apprehension,  ^  The  boxes  and  fnro- 
perty  belonged  to  me,  and  if  you  will  give  them  up  to 
me,  I  will  give  you  every  proof  and  satisfaction  that 
they  belong  to  me.*'  But  the  witness  had  never  seen 
the  boxes,  and  he  could  not  say  that  the  prisoner  meant 
the  boxes  which  were  seized ;  that  the  prisoner  after- 
wards reclined  his  head  on  the  table,  and  said  to  the  Al- 
ness, "  my  head  is  under  your  arm.'' 

The  prisoner's  counsel  objected  that  there  was  no 
evidence  that  the  effects  had  ever  been  in  the  possession 
of  the  prisoner  after  the  bankruptcy,  and  also  that  there 
was  no  evidence  of  any  concealment  in  Middlesex,  as  it 
was  not  proved  that  he  ever  was  in  Middlesex  till  after 
the  boxes  were  taken  away.  But  as  to  that,  the  learned 
Judge  thought  it  was  for  the  jury  to  say,  whether  Miss 
Glaspool,  on  the  4th  August,  had  these  goods  as  the 
agent  of  and  subject  to  the  xontrol  of  the  prisoner, 
and  whether  she  had  taken  them  to  Mr.  Hutchinson^ 
by  the  direction  and  with  the  privity  and  knowledge  of 
the  prisoner,  and  if  they  so  thought,  they  should  find  him 
guilty. 

The  jury  found  the  prisoner  guilty  on  the  second  and 
third  counts.  The  learned  Judge  directed  an  acquittal 
on  the  first  count,  as  there  was  a  variance  between  the 
statement  as  to  who  was  the  petitioning  creditor  in  the 
indictment,  and  the  petition  itself  on  which  the  commis- 
sion issued. 

The  prisoner's  counsel  also  objected,  that  though  the 
second  count  stated  the  intent  to  be  to  defraud  between 
twenty  and  thirty  creditors  by  name,  it  was  not  proved 
that  more  than  five  or  six  of  them  were  creditors ;  the 
learned  Judge  thought  the  objection  not  well  founded, 
and  that  it  differed  firom  the  case  of  forgery  or  uttering 
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base  coin  with  intent  to  defraud  particular  persons, 
where  the  persons  must  be  proved  as  laid,  for  here  the 
cooceafanent  being  with  intent  to  defraud  the  creditojrs 
geoerally,  it  was  sufficient  to  prove  any  of  the  persons  to 
be  creditors. 

In  order  to  prove  the  other  twenty  to  be  creditors,  the 
counsel  for  the  prosecution  offered  in  evidence  the  pro- 
ceedings under  the  commission,  but  the  learned  Judge 
thought  them  not  admissible. 

The  counsel  for  the  prisoner  contended,  that  the  second 
and  third  counts  were  defective  in  not  stating  that  the 
commissioners  took  the  oaths  before  they  acted,  and  the 
different  adjournments  which  took  place,  and  that  these 
counts  were  otherwise  too  general. 

The  learned  Judge  reserved  all  these  points  for  the 
consideration  of  the  Judges,  and  respited  the  judg- 
ment 

The  second  count  of  the  indictment  did  not  state  what 
the  objects  of  the  commission  were,  nor  what  authority 
the  commissioners  had;  it  only  stated,  that  a  commission 
issued,  founded  on  the  several  statutes  concerning  bank- 
nipts,  directed  to  certain  persons  by  name. 

It  was  not  stated  that  he  was  found  and  declared  a 
bankrupt  by  the  commissioners,  but  only  that  he  was 
duly  found  and  declared  a  bankrupt. 

It  stated,  that  he  surrendered  himself  to  and  was 
examined  before  three  persons  by  name,  being  the  major 
part  of  the  commissioners  ;  but  it  did  not  appear  by  the 
indictment  that  the  major  part  of  the  commissioners  had 
any  power  to  take  his  surrender  and  examination. 

The  third  count  did  not  state  that  the  prisoner  was  a 
person  subject  to  the  bankrupt  laws,  or  that  he  became 
indebted  to  any  creditors,  or  that  he  became  bankrupt, 
and  was  otherwise  very  general. 
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In  Hilary  Term,  1825,  the  Judges  met  and  considered 
this  case,  and  held  that  the  conviction  was  wrong,  and 
that  the  production  of  the  book  was  a  necessary  part  of 
the  prosecutor's  case,  for  otherwise  it  could  not  be  known 
whether  the  effects  had  been  concealed  or  not. 


REX  t;.  BRroGER  IJ3DBITTER- 


It  is  an  ofibnce  within  4  0. 1,  c.  11,  b.  4,  to  take  money  under  pretence  of  hdpin|r  a 
nan  to  goods  stolen  from  him,  though  the  prisoner  had  no  acquaintance  with  the 
fekm,  and  did  not  pretend  that  he  had,  and  though  he  had  no  power  to  apprdieiid 
the  felon,  and  though  the  goods  were  ne?er  restored,  and  the  prisoner  had  no  power 
to  restore  them. 


The  prisoner  was  tried  before  Thomas  Denman,  Esq. 
Common  Serjeant,  at  the  Old  Bailey  sessions,  Decem- 
ber, 1824,  upon  an  indictment  framed  upon  the  4  G. 
1,  c.  11,  s.  4,  (a)  for  that  whereas  certain  goods,  to  wit 


{a)  Bj  4  G.  1,  e.  11,  s.  4,  it  is  enacted,  that  where?er  any  person  taketh  money  cr 
reward,  directly  or  indirectly,  under  pretence  or  upon  account  of  helping  any  person 
to  any  stolen  goods  or  chattels,  every  such  person  so  taking  money  or  reward  as  afore- 
said, (unless  such  person  doth  apprehend,  or  cause  to  he  apprehended,  such  felon  who 
stole  the  same,  and  cause  such  felon  to  bo  brought  to  his  trial  fer  the  same,  and  girs 
evidence  against  him)  shall  be  guilty  of  felony,  and  suffer  the  pains  and  penalties  of 
felony,  according  to  the  nature  of  the  felony  committed  in  stealing  such  goods,  sad 
in  such  and  the  same  manner  as  if  such  offender  liad  himself  stolen  such  goods  sod 
ehattels,  in  the  manner  and  with  such  circumstances  as  the  same  were  stolen. 
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&c  had  been  feloniously  stolen  from  one  John  Charles 
Crampin  and  Bryan  Charlesworth  by  a  person  unknown, 
the  prisoner  feloniously  received  and  took  from  the  said 
Crampin  the  sum  of  30/.  of  the  moneys  of  the  said  Cram- 
pin  and  Charlesworth,  under  pretence  of  helping  them  to 
the  said  stolen  goods  feloniously,  &c«,  not  having  appre- 
hended, &c. 

Crampin,  the  principal  witness,  stated  that  he  was 
introduced  by  his  partner  Charlesworth  to  the  prisoner, 
and  had  fi^uent  interviews  with  him ;  that  the  prisoner 
at  their  first  meeting  received  30/.  of  their  joint  moneys 
from  Crampin,  stating  that  there  was  no  doubt,  if  the 
goods  were  in  the  bands  of  regular  thieves  he  should  be 
able  to  get  them  restored ;  the  witness  when  he  gave  the 
prisoner  the  30/.  asked  what  it  was  for  ?  the  prisoner 
answered,  it  was  for  the  purpose  of  recovenng  the  goods, 
and  that  he  was  to  see  the  thieves  and  one  Iky  Solomon, 
a  notorious  receiver,  that  day. 

Similar  representations  were  made  at  several  meet- 
ings, but  the  prisoner  had  no  acquaintance  with  the  felon 
w^  stole  the  goods,  nor  did  he  represent  that  he  had ; 
he  had  no  power  to  apprehend  him  or  cause  him  to  be 
apprehended  or  brought  to  trial,  or  any  evidence  to  give 
agamst  him.  He  did  not  help  the  owners  to  the  reco- 
very of  the  goods,  nor  were  they  recovered,  nor  had  he 
any  power  to  restore  them. 

The  Common  Serjeant  lefl  it  to  the  jury  to  consider 
whether  the  30/.  were  received  by  the  prisoner  under 
pretence  of  helping  Crampin  and  Charlesworth  to  the 
stolen  goods,  directing  them  to  find  the  prisoner  guilty  if 
they  found  the  affirmative  of  that  proposition. 

The  jury  found  the  prisoner  guilty. 

It  was  objected  on  behalf  of  the  prisoner  that  the 
Common  Serjeant  ought  to  have  directed  an  acquittal. 

First,  because  he  had  no  acquaintance  with  the  felon. 
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Secondly,  because  the  goods  never  were  recovered, 
and  the  prisoner  had  no  power  over  them. 

The  learned  Common  Serjeant  respited  the  judgment, 
in  order  that  the  opinion  of  the  Judges  might  be  taken 
on  the  case. 

In  Hilary  Term,  1825,  the  Judges  met  and  considered 
this  case,  and  were  of  opinion  that  the  case  was  within 
the  statute  and  the  conviction  right. 


REX  u  WILLIAM  THOMPSON. 

To  coDititate  a  itealiiig  from  the  person  the  thiD|r  muit  be  oomplotely  remored  from 
the  person ;  remofal  from  the  place  where  it  was,  so  as  to  constitute  a  aiinpla 
larceoj,  if  it  renain  throitghoai  with  the  person,  la  not  sufficient 

The  prisoner  was  tried  before  Mr.  Baron  Garbow,  at 
the  Winter  Assizes  for  the  county  of  Sussex,  in  the  year, 
1825,  on  an  indictment  for  stealing  from  the  person  of 
John  Hillman  a  pocket-book  and  four  promifisory  notes 
of  1/.  each. 

The  evidence  of  the  prosecutor  was  this :  ^  I  was  at  a 
^  fair  at  E^st  Grinstead  $  I  felt  a  pressure  of  two  persons, 
^^  one  on  each  side  of  me ;  I  had  secured  my  book  in  aa 
^  inside  front  pocket  of  my  coat ;  I  felt  a  hand  between 
"  my  coat  and  waistcoat ;  I  could  feel  the  motioa  of  the 
<^  knuckles ;  I  was  satisfied  the  prisoner  was  attempting 
^  to  get  my  book  out.  The  other  person  had  hold  of  my 
^  right  arm,  and  I  forced  it  from  him,  and  thrust  it  down 
^^  to  my  book,  in  doing  which  I  just  brushed  the  prisoner's 
« Jband  and  arm ;  the  book  was  just  lifted  out  of  my 
"  pocket;  it  returned  into  my  pocket;  it  was  out.;  how 
<<  far  I  cannot  tell ;  I  saw  a  shght  glance  of  a  man's  hand 
^  down  from  my  breast    I  secured  the  prisoner  after  a 
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^  seyere  struggle,  and  a  desperate  attempt  at  escape,  in 
•*  which  he  was  assisted  by  twenty  or  thirty  persons," 
UpoQ  cross-examination  the  witness  said,  ^^  my  coat  was 
*^  open,  the  pocket  not  above  a  quarter  of  an  inch  deeper 
^  than  the  book ;  I  am  satisfied  the  book  was  drawn  from 
»  my  pocket ;  it  was  an  inch  above  the  top  of  the  pocket*'' 

Upon  this  evidence  it  was  insisted  for  the  prisoner  that 
this  did  not  amount  to  a  taking  from  the  person. 

The  learned  Judge  recommended  it  to  the  jury  if  they 
were  satisfied  that  the  prisoner  removed  the  book  with 
intent  to  steal  it,  to  find  him  guilty.  The  jury  found  the 
prisoner  guilty,  but  the  learned  Judge  respited  the  exe^ 
cution  of  the  sentence  until  the  opinion  of  the  Judges 
eoold  be  taken  on  the  point. 

In  Hilary  Term,  1825,  the  Judjges  (Bbst,  L.  C.  J.,  and 
Alexander,  L.  C.  B.,  being  absent)  met  and  heard  this 
case  argued  by  Law  for  the  prisoner,  when  Abbott,  L.  C. 
J^  Batlet,  J.,  Park,  J.,  Holrotd,  J.,  Burrough,  J.,  and 
LtTTLEDALB,  J.,  thought  that  the  prisoner  was  not  ri^tly 
convicted  of  stealing  firom  the  person,  because  firom  first 
to  last  the  book  remained  about  the  person  of  the  {irose- 
CQtor.  Graham,  B.,  Garrow,  B.,  Hullock,  B.,  and 
Gasblee,  J.,  were  of  the  contrary  opinion;  but  the 
Judges  were  unanimous  that  the  simple  larceny  was 
complete ;  and  sentence  of  transportation  for  life  having 
be^  passed,  a  pardon,  on  condition  of  transportation  for 
seven  years,  was  recommended,  (a) 


(a)  Vide  3  EmC,  P.  C.  555, 556, 557. 
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^X  V.  WILLIAM  THOMPSON. 


Attempting  illegally  to  arrest  a  man  is  sufficient  to  reduce  killing  the  person  making 
the  attempt  to  manslaughter,  tboagh  the  arrest  was  not  actuallj  made,  and  tboa|^h 
the  prisoner  had  armed  himself  with  a  deadly  weapon  to  resist  such  attempt;  if  the 
prisoner  was  in  such  a  situation  that  he  could  not  have  escaped  from  the  arrest;  and 
it  b  not  necessary  that  he  should  have  given  warning  to  the  person  attempting  Co 
arrest  him  before  he  struck  the  blow. 


The  prisoner  was  tried  before  Mr.  Baron  Garrow  at 
the  Winter  Assizes  at  Maidstone,  in  the  year  1825,  upon 
an  indictment  which  charged  him,  first  with  maliciously 
stabbing  and  cutting  Richard  Sourtherden,  with  intent 
to  murder;  secondly,  with  intent  to  disable  him;  and 
thirdly,  with  intent  to  do  him  some  grievous  bodily  harm. 

On  the  trial  it  appeared,  that  the  prisoner,  who  was  a 
journeyman  shoemaker,  on  the  18th  of  November,  1824^ 
applied  to  his  master  for  some  money,  who  refused  to 
give  it  to  him  till  he  finished  his  work ;  on  his  subse- 
quently urging  for  money^  and  his  master  refusing  him,  he 
became  abusive,  upon  which  his  master  threatened  to 
send  for  a  constable.  The  prisoner  refiised  to  finish  his 
work,  and  said  he  would  go  up  stairs  and  pack  up  his 
tools,  and  said,  no  constable  should  stop  him;  he  came 
down  stairs  with  his  tools,  and  drew  from  the  sleeve  of 
his  coat  a  naked  knife,  and  said,  he  would  do  for  the  first 
bloody  constable  that  (jffered  to  stop  him  ;  that  he  was  ready 
to  die,  and  would  have  a  life  before  he  lost  his  own,  and 
then  making  a  twisting  or  flourishing  motion  with  the 
knife,  put  it  up  his  sleeve  again,  and  left  the  shop. 

The  master  then  applied  to  Southerden,  the  constable, 
to  take  the  prisoner  into  custody ;  he  made  no  charge^  but 
said  ^  he  suspected  he  had  tools  of  his,  and  toas  leaving  his 
work  undone  ;^  the  constable  said,  he  would  take  him,  if 
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the  master  would  give  him  charge  of  him ;  they  then 
foHowed  the  prisoner  to  the  yard  of  the  Bull's  Head  Inn ; 
the  priscmer  was  in  a  pubUc  privy  there  as  if  he  had  occa- 
aoD  there.  The  privy  had  no  door  to  it.  The  master 
said,  **  That  is  the  man  ;  I  give  ytm  in  charge  of  himJ^ 
The  constable  then  said  to  the  prisoner,  ^  My  goodfellowj 
ijwr  master  gives  me  charge  of  you^  you  must  go  with  we.'' 
The  prisoner,  without  saying  any  tMng,  presented  a  knife 
to  the  constable,  and  stabbed  him  under  the  left  breast ; 
he  attempted  to  make  a  second,  third,  and  fourth  blow, 
which  the  constable  parried  off  with  his  staff.  The  con- 
stable then  aimed  a  blow  at  his  head.  The  prisoner  then 
ran  away  with  the  knife,  and  was  afterwards  secured. 

The  surgeon  described  the  wound,  as  being  two  inches 
aod  a  half  in  length,  and  one  quarter  of  an  inch  deep, 
and  inflicted  with  a  sharp  instrument  like  the  knife  pro- 
duced. The  knife  appeared  to  have  struck  against  one 
of  the  ribs  and  glanced  off;  had  the  point  of  the  knife 
insinuated  itself  between  the  ribs  and  entered  the  cavity 
of  the  chest,  death  would  have  inevitably  been  the  con- 
sequence ;  if  it  had  struck  two  inches  lower,  death  would 
have  ensued ;  but  the  wound,  as  it  happened,  was  not 
considered  dangerous. 

The  jury  found  the  prisoner  guilty,  and  sentence  of 
death  was  passed  upon  him ;  but  the  learned  Judge 
respited  the  execution,  and  submitted  the  case  for  the 
consideration  of  the  Judges. 

In  Hilary  Term,  1825,  all  the  Judges  (except  Best, 
L.  C.  J.,  and  Alexander,  L.  C.  B.,  who  were  absent)  met, 
and  considered  this  case.  The  majority  of  the  Judges, 
viz.  Abbott,  L.  C.  J.,  Graham,  B.,  Baylby,  J,,  Park,  J., 
Gaerow,  B.,  Hullock,  B.,  Littledale,  J.,  and  Gaselee, 
h  held,  that  as  the  actual  arrest  would  have  been 
illegal,  the  attempt  to  make  it  when  the  prisoner  was  in 
sQch  a  situation  that  he  could  not  get  away,  and  when 

VOL.  I.  11 
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the  waiting  to  give  notice  might  have  enabled  the 
constable  to  complete  the  arrest,  was  such  a  provoca- 
tion, as  if  death  had  ensued  would  have  made  the  case 
manslaughter  only,  and  that  therefore  the  conviction  was 
wrong.  But  Holrotb,  J.,  and  Burbough,  J^  thought 
otherwise,  (a) 

(a)  Vide  AecT.  Ford,  Rum.  &  Ry.C  C.  R.  SS9. 


REX  V,  HASTINGS  and  MEHARG. 

It  18  an  offenoe  within  11  &  19  W.,3,  c.  7,  a.  9,  to  make  a  revolt  in  a  ship,  or  to 
▼oar  to  make  one,  though  the  object  is  not  to  ran  away  with  the  ship  or  to  commit 
any  aet  of  pixacy,  bat  to  fbroe  the  captain  to  redress  supposed  grievances. 

Hugh  Hastings  and  Alexander  Meharg  were  tried 
before  Lord  Stoweix,  Alexandrr,  L.  C.  B.,  and  others, 
at  the  Admiralty  sessions,  February  8th,  1825. 

The  indictment  contained  four  counts; 

The  first  count,  after  averring  that  the  priaonera 
being  within  the  jurisdiction  of  the  Admiralty,  and 
mariners  on  board  a  merchant  ship  called  the  Havan- 
nah  Packet,  belonging  to  I.  N.  and  I.  R.,  subjects  of 
the  king,  of  which  one  I.  E.,  also  a  subject  of  the 
king,  was  then  and  there  master,  piratically  and  felo- 
niously did  betray  their  trust  as  such  mariners,  and 
turn  pirates,  and  piratically  and  feloniously  did  con- 
sult, combine,  and  confederate  together  and  with  each 
other  to  piratically  and  feloniously  steal,  take  and 
run  away  with  the  said  ship,  against  the  form  <^  the 
statute,  &c. 

The  second  count  did  not  charge  the  prisoners  with 


REX  «.  HASTIN6S^1896.  g3 

oonfed^Atiog  with  each  other,  but  charged  that  they 
did  piraticaUy  and  feloniously  attempt  and  endeavour  to 
corrupt  William  Taylor  and  others  named,  to  piratically 
and  feloniously  steal,  take,  and  run  away  with  the  said 
ship)  against  the  form  of  the  statute,  &c. 

The  third  count  charged  them  with  piratically  and 
fekmiously  making  a  revolt  in  the  said  ship,  I.  £.  the 
master  then  and  there  being  on  board  the  said  ship, 
against  the  form  of  the  statute,  6zc. 

The  fourth  count  charged,  that  they  did  piratically 
and  feloniously  endeavour  to  make  a  revolt  in  the  said 
ship,  the  said  I.  E.  the  master  then  and  there  being 
in  and  on  board  the  said  ship,  against  the  form  of  the 
statute,  6ic. 

The  evidence  established  clearly  that  there  was  a 
revok  in  the  ship,  in  which  the  prisoners  participated. 
They  refused  to  obey  orders,  and  were  guilty  of  many 
acts  of  insubordination  against  the  captain,  and  of  vio- 
lence and  insult  against  him,  the  mate,  and  such  as 
performed  their  duty. 

The  object  of  the  prisoner's  counsel  in  the  examination 
of  the  witnesses  was,  to  show  that  the  prisoners  and 
their  adherents  had  in  view  a  redress  of  supposed  griev- 
ances, and  not  the  intention  of  assuimng  the  command 
for  the  purpose  of  carrying  off  the  ship. 

There  was  some  evidence  that  the  prisoners  com- 
plained of  ill  usage,  and  there  was  also  evidence  that 
they  had  an  ulterior  object.  It  appeared  that  the  pri- 
soner Hastings  was  parading  the  deck,  saying,  ^^  Allow 
me  to  be  admiral,  and  I'll  make  a  good  ship  of  her."  In 
the  evening  of  the  same  day,  on  the  captain's  asking 
the  prisoner  Meharg  what  they  intended  to  do  with  him 
and  the  ship,  Meharg  said,  "  Some  wanted  to  have  her 
taken  round  Cape  Horn,  and  sold  there ;  others  wished 
to  have  her  taken  to  the  Cape  de  Verd  Islands,  and  that 
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they  intended  to  have  the  guns  taken  up,  and  to  capture 
the  first  vessel  they  were  able."  There  were  two 
eighteen  pounders  in  the  hold.  •  They  also  talked  of 
the  ship  being  fit  for  a  privateer.  It  appeared  that  the 
prisoners  had  got  possession  of  the  rum  and  were  heated 

with  drinking. 

The  jury  acquitted  both  the  prisoners  on  the  first  and 
second  counts,  and  convicted  them  on  the  third  and 
fourth. 

The  point  made  by  the  prisoners'  counsel,  and  which 
was  submitted  to  the  consideration  of  the  Judges  Mras, 
that  in  order  to  satisfy  the  intent  of  the  statute  11  &  12 
W.  3,  c.  7,  s»  9,  (a)  and  the  words  of  the  indictoient 
^^piratically  and  feloniously  revoUed^^  the  object  of  the 
revolt  must  have  been  to  take  possession  of,  or  to  run 
away  with,  the  ship,  or  to  enable  the  prisoners  to  commit 
some  act  of  piracy,  and  not  merely  to  resist  the  captain's 
authority,  in  order  to  force  him  to  redress  alleged 
grievances. 

The  acquittal  on  the  two  first  counts,  one  of  which 
was  that  the  prisoners  ^^did  betray  their  4rusi  and 
turn  piratesj^^  and  the  other  that  they  endeavoured 
to   corrupt  certain  individuals  of  the  crew  ^to  sieal^ 


(a)  By  which  it  is  enacted,  that  if  any  commander  or  matter  of  any  ahip,  ov  any 
■eaman  or  mariner,  shall  in  any  place  where  the  admiral  hath  jariadiction  bctn.7  hia 
trust,  and  torn  pirate,  enemy,  or  rebel,  and  piratically  and  ibloaioasly  nm  aWay  with 
his  or  their  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammnnition,  goode,  or  mer- 
chandisiB,  or  yield  them  up  voluntarily  to  any  pirate,  or  shall  bring  any  seducing 
message  from  any  pirate,  enemy,  or  rebel,  or  consult,  combine,  or  confederate  with, 
or  attempt  or  endeavour  to  corrupt  any^  commander,  master,  officer,  or  mariner  to 
yield  up  or  run  away  with  any  ship,  goods,  dtc.,  or  turn  pirate,  or  go  over  to  piratea* 
or  if  any  person  shall  lay  violent  hands  on  his  commander,  whereby  to  hinder  him 
from  fighting  in  defence  of  his  ship,  or  goods  committed  to  his  trust,  or  shall  oonfine 
his  master,  or  ipake  or  endeavour  to  make  revolt  in  the  ship,  shall  be  adjudged  a 
pirate,  felon,  and  robber,  and  being  convicted  thereof  shall  su£&r  death,  loss  of  land, 
goods  and  chattels,  as  pirates,  felons,  and  robbers  upon  the  seas  ought  to  have  and 
suffer. 


latef  and  run  away  with  the  ship^^  seemed  to  prove  that 
the  juiy  took  this  view  of  the  evidence,  and.did  not  impute 
to  the  prisoners  any  other  real  intention  than  that  of 
redressing  their  supposed  grievances. 

In  Easter  term,  1825,  all  the  Judges  (except  Best,  L. 
C.  Jf  and  LiTTLEDALB,  J.)  met,  and  considered  this  case, 
and  they  were  unanimously  of  opinion  that  making  or 
endeavouring  to  make  a  revolt,  with  a  view  to  procure  a 
redress  of  what  the  prisoners  thought  grievances,  and  with- 
out any  intent  to  nm  away  with  the  ship,  or  to  commit 
any  act  of  piracy,  was  an  offence  within  11  &  12  W.  3, 
c.  7, 8*  9;  and  that  the  conviction  was  therefore  right. 


REX  V.  WILLIAM  GILLOW. 

On  an  mdictmeiit  fer  eatting  and  maiming  with  intent  to  do  grievone  bodily  harm,  a 
prinoer  may  be  oonvietod  whoae  main  and  principal  intent  was,  to  prefenthia  law- 
fid  apprebenaion ;  if,  in  order  to  eflfoct  the  latter  intent,  he  alao  intended  to  murder, 
do  frieTona  bodily  harm,  &c. 

Tms  prisoner  was  tried,  and  convicted  before  Mr. 
Justice  Batlbt,  at  the  Lancaster  Lent  assizes,  in  the 
jear  1825,  of  maUciously  shooting  at  Dennis  Carter,  with 
intent  to  do  him  same  grievous  bodily  harm. 

It  appeared  that  the  prisoner  had  just  come  out  of  a 
wood,  armed  with  a  gun  illegally  to  kill  game  there,  between 
two  and  three  o'clock  in  the  morning  of  the  2d  November, 
1824.  He  was  skirting  the  wood  to  kill  game  there,  when 
three  keepers  who  were  upon  the  watch  for  poachers, 
suddenly  sprung  up,  and  were  rushing  forward  to  seize 
Um,  when  the  prisoner  fired  his  gun  at  one  of  the  keepers, 
and  hit  him  upon  the  lower  part  of  his  back  and  buttocks. 
The  wound  was  not  dangerous. 

The  jury  were  of  opinion  that  the  prisoner's  motive 
was  to  prevent  his  lawfiil  apprehension,  but  that  in  order 
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to  ^ect  that  purpose  he  had  also  the  intention  of  doing  to 
Carter  some  grievous  bodily  harm. 

It  was  objected,  diat  the  act  having  specified  the  intent 
to  prevent  lawful  apprehenson,  as  one  of  the  intents  made 
essential  to  constitute  the  offence,  and  that  being  the  main 
and  principal  intent  in  this  case,  the  indictment  should 
have  charged  that  as  the  intent. 

The  learned  Judge  was  of  opinion  that  if  both  intents 
existed,  the  question  which  was  the  prinqipal  and  which 
was  the  subordinate  intention  was  immaterial ;  but  though 
the  learned  Judge  did  not  reserve  the  point,  he  thought  it 
right  to  sulnnit  the  case  to  the  consideration  of  the  Judges. 

In  Easter  term,  1825,  the  Judges  (Best,  L.  C.  J.  and 
LiTTLEDALB,  J.  abscut)  met  and  considered  this  case,  and 
held,  that  if  both  intents  existed,  it  was  immaterial  which 
was  the  principal  and  which  the  subordinate  one,  and  that 
the  conviction  was  therefore  proper,  (a) 

(a)  Vide  Rex  ▼.  Hayufard,  Russ.  &  Ry .  C.  C.  R.  78.    Rex  ▼.  Dvffin,  and  anoUwr, 
ibid.  365.    Rex  t.  Cox,  ibid.  362.    Rex  v.  Boyee^  ante,  99.    Rex  ▼.  Hunty  post,  93. 


REX  V.  JAMES  WADE. 

It  is  not  a  sofiicieot  ground  ibr  discharging  a  jory,  that  the  material  witness  agUMt 
the  prisoner,  is  not  sofl^iently  acqoatnted  with  the  nature,  and  obligation  of  anealh* 
though  this  appears  as  soon  as  the  jury  is  charged,  and  befi>re  any  evidence  is  given. 

The  prisoner  was  put  upon  his  trial  before  Mr.  Jostice 
Batlbt,  at  the  Lancaster  Lent  assizes  in  the  year  1825, 
for  a  rape  upon  Mary  Conner,  but  before  any  witness  was 
sworn,  the  counsel  for  the  prisoner  desired  to  examioo 
Mary  Conner ;  that  it  might  be  seen  whether  she  under- 
stood the  nature  of  an  oath. 

Upon  that  examination  it  appeared^  that,  thoagh  an 
adult,  and  of  sufficient  intellect,  she  had  no  idea  of  a  future 
state  of  rewards  and  punishments ;  and  the  learned  Judge 
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tlierefm^  stopped  the  case,  and  discharged  the  jury,  that 
ghe  might  have  an  opportunity  of  being  instructed  upon 
that  point  before  the  next  assizes :  but  a  doubt  having 
occuired  to  the  learned  Judge,  whether  he  did  right  in 
ifachaiging  the  jury,  he  thought  it  jMropw  to  submit  the 
point  to  the  consideration  of  the  Judges.  Vide  Rex  v, 
Roberts,  Kel.  25.  Rexy.  Kinloch,  18  How.  St.  Tr.  395. 
In  Easter  term,  1825,  the  Judges  (Bbst,  L.  C.  J.,  and 
LrrTLBDALB^  J.  absent)  met  and  considered  this  case ; 
they  thought  the  discharge  of  the  jury  improper,  and  that 
an  acquittal  should  have  been  directed ;  an  appUcation 
far  a  pardcm  was  therefore  recomm^Mied.  (a) 

(•}  Vide  Rex  ▼.  WhUe,  1  Leaoh,  C.  C.  430,  and  tfi  noCw,  ith  edit    S  Bftc.  Ab.  577, 
»Ml»,  5th  edit 


REX  V.  JOHN  STOCK. 

ft  ii  krtwy  ibr  a  pefwin  hired  for  the  tpeciel  purpoee  of  df ifin^  sheep  to  a  fair,  to 
eoDTBit  them  to  his  own  use,  he  having  the  JBtwition  so  to  do  at  the  lime  ofraceiviof 

them  from  the  owner. 

Thb  prisoner  was  tried  before  Mr.  Justice  Park  at  the 
Taunton  Lent  assizes  in  the  year  1825^  for  steahng  ten 
ahecfk 

It  appeared  from  the  evidence  of  the  prosecutor,  that 
OB  the  26th  August,  1824,  he  saw  the  prisoner  at  Bristol 
fiiff,  and  hired  him  to  drive  fifty  sheep  for  him  from  Bristdi 
to  Bradford  fair.  This  was  on  the  Thursday ;  and  the 
prisons,  with  the  sheep,  was  to  meet  the  prosecutor  on 
the  Mowing  Sunday  evening  at  the  turnpike^gate  nearest 
to  Bradford. 

The  prisoner  never  had  any  authority  to  sell  the  sheep, 
Bor  to  do  any  thing  else,  but  to  drive  them  to  Bradford, 
for  which  he  was  to  receive  two  shillings  and  sixpence 
per  day.    The  prosecutor  went  on  the  Sunday  to  the 
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turnjnke^gate^  but  the  prisoner  never  came  there,  nor  was 
he  at  Bradford  fair  the  next  day. 

The  prosecutor  found  forty  of  his  sheep  in  a  field  at 
Wellow,  quite  in  an  opposite  direction  to  Bradford,  and 
the  prisoner  had  sold  ten  of  the  fifty,  the  very  morning 
after  he  had  received  them  for  the  prosecutor,  and  had 
never  gone  at  all  towards  Bradford. 

The  prisoner  never  was  a  servant  of  the  prosecutor's, 
but  had  been  occasionally  employed  to  drive  sheep,  and 
he  never  had  authority  to  sell,  though  upon  this  occasion 
he  told  the  purchaser,  who  asked  if  he  had  authority  to 
sell,  that  he  had,  and  had  frequently  sold  cattle  for  the 
prosecutor,  and  had  sold  thirty  ewes  that  morning  for  him. 

Upon  this  evidence  the  jury  found  the  prisoner  guilty  ; 
and,  in  answer  to  a  question  put  by  the  learned  Judge,  they 
said  that  they  were  of  opinion  that  the  prisoner,  at  the 
time  he  received  the  sheep,  intended  to  convert  them  to 
his  own  use,  and  not  to  drive  them  to  Bradford. 

The  prisoner  had  no  counsel ;  but  a  doubt  occurring 
to  the  learned  Judge,  whether,  as  the  delivery  to  the  pri- 
soner was  not  at  his  desire,  or  at  his  request,  he  being 
hired  by  the  owner  to  take  charge  of  them  for  a  special 
purpose,  his  not  carrying  that  purpose  into  execution,  but 
converting  them  to  his  own  use,  and  intending  to  do  so, 
(as  the  jury  by  their  verdict  found,)  at  the  moment  of 
receiving  them  firom  the  owner,  amounted  to  felony ;  the 
learned  Judge  respited  the  sentence  in  order  to  take  the 
opinion  of  the  Judges  upon  the  above  case. 

In  Ekister  term,  1825,  the  Judges  met  and  considered 
this  case.    They  were  unanimously  of  opinion  that  the 
conviction  was  right,  (a) 
'I  '  '  ■  I   I  — .  .   I.  ■      III     — ■■  ■     ii-  ■ 

(a)  Ptradiee'*  ctue,  3  Russ.  1918,  S.  C.  3  East,  P.  a  565,  and  cited  in  mOteV 
case,  1  Leach,  C.  C.  523,  4th  edit.  Bau's  ea$e,  1  Russ.  1319,  S.  C.  2  East,?.  C.  566. 
1  Leacb,  C.  C  251, 583, 524.  Rex  y.  Carr,  Russ.  6c  Ry.  C.  C.  R.  198.  Rex  v.  Spen- 
eer,  ibid.  299. 
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REX  «.  PETER  CARROLL. 

ftopertj  left  hy  mistake  at  a  hoaae,  and  delivered  to  the  occapier,  onder  the  sappoBi- 
tioo  that  it  wae  ibr  one  of  the  persoiiB  in  the  house,  is  entitled  to  the  prote«tio&  of 
tfae  bonsB,  so  as  to  make  the  stealinsf  of  it,  if  of  40i.  Taloe,  by  a  kidger  thereiiit 
Older  pretence  that  it  is  his,  a  capital  offence. 

The  prisoner  was  tried  before  Mr.  Justice  Park, 
(present  Abbott,  L.  C.  J.,)  at  the  old  Bailey  sessions, 
April,  1825,  on  an  indictment  for  stealing  goods  of  Mar- 
garet Douglas,  widow,  in  tlie  dwelling-house  of  Joshua 
Dbvidfion  to  moire  than  the  value  of  forty  shillings. 

It  appeared  in  evidence  that  Mrs.  Douglas,  whose 
goods  were  stolen,  lodged  in  the  house  of  a  Mrs.  Speed, 
No.  38,  Rupert-street ;  that  she  was  expecting  the  goods 
in  question  to  come  by  the  Hanwell  coach,  on  Wednes- 
day, the  16th  February,  1825,  but  they  never  arrived. 
It  further  appeared  that  the  prisoner  had,  on  Tuesday, 
the  15th  of  February,  taken  a  lodging  at  Joshua  David- 
son's, No.  33,  in  Rupert-street ;  but  though  he  took  a 
box  diere  on  that  day,  Mrs.  Davidson  (the  Mrife  of  Joshua 
Dafidson)  nerer  saw  him  again  till  Thursday  the  17th 
of  the  same  month,  and  she  was  not  acquainted  with  his 
name.  In  the  mean  time,  between  the  15th  and  17th  of 
Febmary,  Mrs.  Douglas's  two  boxes,  containing  the  goods 
in  question,  were  brought  to  Mrs.  Davidson's,  33  Rupert- 
street,  by  a  porter  from  the  Green  Man  and  Still,  (but 
whether  by  accident  or  collusion  with  the  prisoner  was 
not  proved,  for  the  porter,  though  called  upon  his  recog- 
nizance, did  not  appear,)  and  she  not  knowing  the  pri- 
soner's name  took  them  in,  and  paid  one  shilling  and  six 
pence  for  the  porterage.  When  the  prisoner  came  on 
the  17th  of  February,  Mrs.  Davidson  told  him  what  had 
anived,  and  what  she  had  paid  for  carriage ;  the  prisoner 

VOL.  I.  12 


go  1  MOODY^  CBOWN  CA8ES. 

said,  ^^  it  was  all  righi^  and  he  ^ould  pay  her  again.  The 
boxes  were  put  into  his  room,  and  he  went  out  two  or 
three  times  in  the  course  of  the  evening,  carrying  bundles 
each  time,  and  when  he  went  out  the  third  time  he 
returned  no  more,  and  Mrs.  Douglases  boxes  were  found 
entirely  ransacked. 

The  jury  found  the  prisoner  guilty,  but  the  Lord  Chief 
Justice  and  th^  learned  Judge  who  tried  the  prisoner  both 
doubted  whether  these  goods  were  sufficiently  under  the 
protection  of  the  house  to  constitute  the  capital  part  of  the 
offence,  and  upon  which  point  the  case  was  submitted  to 
the  opinion  of  the  Judges. 

In  Easter  Term,  1825,  the  Judges  (BiAsr,  L.  C.  J.,  and 
LiTTLEDALE,  J.,  abseut)  met  and  considered  this  case, 
and  held  that  the  goods  were  under  the  protection  of  the 
dwelling-house,  and  that  the  capital  conviction  was 
therefore  proper,  (a) 

■ 

(a)  Vide  3  Rum.  98-2, 963. 


REX  «.  THOMAS  DUNKLEY  and  Others. 

An  indiotment  on  4  O.  4,  c.  54,  i.  5,  for  demanding  money,  &<%,  mast  show  by  whom 
it  wu  demanded.  And  an  indictment  on  the  aame  statute  for  threatening  to  aocoM, 
^c^  must  show  who  was  threatened. 

Thb  prisoners  were  tried  and  convicted  before  Mr. 
Baron  Hullock  at  the  Leicestershire  Lent  Assizes  in  the 
year  1825,  on  an  indictment  framed  upon  the  4  G.  4,  c. 
54,  s.  5.  (ft) 


(6)  The  4  6. 4,  c.  54,  s.  5,  repeals  the  7  6. 2,  a  21,  and  enaoU,  that  fiom  and  dWr 
the  passmg  of  this  act,  if  any  person  shall  maliciously  assault  any  other  person,  with 
intent  to  rob  snoh  other  penon,  er  shall  by  menace^  or  by  forae,  oaUciottsly  demud 
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The  learned  Judge  was  of  ojmiion  that  the  first  count 
of  the  indictmrat  was  not  sustained  by  the  evidence,  and 
the  case  therefore  went  to  the  jury  upon  the  two  last 
couQts,  and  upon  these  counts  the  prisoners  were  found 
guilty. 

The  second  count  was  as  follows :  and  the  jurors  afore- 
said, &c.,  that  the  said  Thomas  DunkJey,  &c.,  afterwards, 
to  wit,  &c.,  with  force  and  arms,  at,  &c.,  maliciously  and 
feloniously  by  menaces  did  demand  the  moneys  of  the  said 
JiJm  Axx  with  intent  the  said  moneys  of  the  said  John 
An,  then  and  there  feloniously  to  steal,  take,  and  carry 
awaj  against  the  statute,  &c.,  and  against  the  peace,  d^c. 

ITie  third  and  last  count  stated,  that  the  jurors  afore-> 
said,  &€.,  that  the  said  Thomas  Dunkley,  &c.,  afterwards, 
to  wit,  &e^  with  force  and  arms,  at,  &c.,  maliciously  and 
feloniously  did  threaten  to  accuse  the  said  John  Axx  of  the 
crime  of  buggery,  being  a  crime  punishable  by  law  with 
death,  with  a  felonious  intent  to  extort  money  from  the 
said  John  Axx,  and  the  said  money  then  and  there  feloni- 
oudj  to  steal,  take,  and  carry  away,  against  the  statute, 
&c,  and  against  the  peace,  A^c. 

The  prisoners  being  convicted,  it  wad  objected  in  arrest 
of  judgment,  that  the  second  count  did  not  state  that  any 
demand  of  money  was  made  upon  John  Axx  ;  the  moneys 
of  John  Axx  are  alleged  to  have  been  demanded,  but /rom 
^hi  person  ^they  were  demanded  is  not  stated ;  that  it 


BMBef,  ncority  for  money,  goods,  or  chatteb^  wares  or  merchandise  of  any  other 
fenon,  with  iotent  to  steal  the  same,  or  shall  malicioasly  threaten  to  accase  any  other 
poBOD  of  any  crime  ponisbahle  by  law  with  death,  transportatikin,  or  pillory,  or  of  any 
'tabttunB  crime,  with  a  Tiew  or  intent  to  extort  or  gain  money,  dtc,  from  the  person 
■0  direateofld,  or  shall  pracare,  oounsd,  aid  or  abet  the  commission  of  the  said  oflSmoee, 
or  of  any  of  them,  every  person  so  offending,  being  thereof  hiwfolly  conTicted,  shall  be 
fudged  goilty  of  ftlony,  and  shall  be  liable,  at  the  discretion  of  the  Coort,  to  be 
tmuported  ibr  life,  or  for  not  less  than  seyen  years,  as  the  Coort  shall  adjudge,  or  be 
UBpriniied  and  kept  to  hard  labour  in  the  common  gaol,  or  house  of  oorrootioD,  fiir 
ny  Im  not  exceeding  seren  years. 
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was  not  inconsistent  with  this  count  to  suppose  that  the 
menace  was  offered  to  the  wife,  the  child,  or  servant  of 
John  Axx,  or  that  the  demand  was  made  on  his  wife, 
child,  or  servant ;  and  it  was  urged  that  a  demand  of  the 
moneys  of  John  Axx  made  upon  any  other  person  than 
John  Axx^  and  accompanied  with  a  threat  to  any  other 
person  would  not  be  an  offence  within  the  act  of  parlia- 
ment upon  which  the  indictment  was  framed ;  even  if 
such  a  demand  upon  any  other  person  were  within  the 
act,  still  it  was  said  that  there  ought  to  be  a  distinct  asd 
precise  averment  as  to  the  person  on  whom  the  demand 
was  madefthsit  the  party  accused  may  know  widi  ce^ 
tainty  the  charge  on  which  he  is  to  be  tried* 

To  the  third  count  it  was  objected,  that  it  did  not 
state  that  the  prisoners  threatened  the  said  John  Axx  to 
accuse  him  of  the  crime,  and  it  was  submitted  for  reascnd 
similar  to  those  mentioned  in  the  objection  to  the  seeood 
count,  that  the  omissicm  of  such  a  material  averm^ 
was  fatal. 

This  appearing  to  be  the  first  indictment  framed  upon 
the  fifth  section  of  the  4  6.  4,  c.  54,  and  the  ohjectioos 
appearing  to  have  some  weight,  the  learned  Judge  thou^t 
it  right  to  respite  the  judgment,  and  to  reserve  the  case 
for  the  opinion  of  the  Judges  upon  the  vahdity  of  the 
eoufits  above  stated. 

In  Easter  Term,  1825,  the  Judges  (Best,  L.  C.  J.,  and 
LiTTLEDALE,  J.,  abseut)  met  and  considered  this  case, 
and  held  both  objections  vaUd,  and  the  judgment  was 
arrested. 


REX  •.  HUMT^ieas.  93 


REX  V.  MATTHEW  HUNT. 

Oil  ID  indictment  for  maliciously  cnttiDg,  malice  against  the  individual  cut  is  not 
ORDtial ;  general  nuHce  is  soflkient ;  an  intent  to  do  griovoas  bodily  harm  is  toffi* 
MB^thoofh  the  cot  is  ilightt  and  not  in  a  Tital  part;  the  qaeetiop  is  not  what  the 
vsood  is,  bat  what  woand  was  intended.  If  a  man  be  found  attempting  to  oommit 
1  ftiDDy  in  the  night,  any  one  may  apprehend  and  detain  him  ontil  he  can  be  car- 


Thb  prisoner  was  tried  before  Mr.  Justice  Gasblbb,  at 
tbe  Le&t  assizes  for  Cambridge,  in  the  year  1825,  for 
tionioiisly  assaulting  Richard  Cambridge,  and  with  a 
iboip  iostrummit,  viz.  a  knife,  feloniously,  &c.  striking  and 
cottiig  hiai  upon  the  right  wrist,  a  little  above  the  hand. 

The  intent  chsrged  in  the  three  first  counts  was  to 
^ent  his  apprehension ;  in  the  fourth  to  do  the  prose- 
cntor  some  grieyous  bodily  harm. 

The  prisoner  and  one  John  Shaw  on  the  night  of  the 
10th  January,  1825,  entered  the  yard  of  William  Headley 
with  intent  to  break  open  the  stable  and  steal  his  goods* 
Hea&y  being  called  up  by  Cambridge,  who  was  one  c^ 
his  servants,  fbnnd  the  stable  had  been  attempted,  and  the 
door  eat  in  such  a  manner  that  the  bolt  was  exposed  and 
naked,  and  found  Hunt  and  Shaw  concealed  in  the  yard, 
A  little  steel  instrument  was  found,  by  which  the  door  of 
tbe  stable  appeared  to  have  been  cut,  and  some  house- 
breaking instruments  near  the  spot  where  the  prisoners 
were.  Headley  took  the  prisoner  Hunt  and  Shaw  into 
custody,  and  carried  them  into  the  kitchen  about  three 
(Mock  in  the  morning.  The  prisoner  Hunt  asked  if  he 
nught  have  some  refreshment,  and  the  prosecutor  ordered 
his  servant  to  get  some,  whidi  he  did,  and  laid  the  refresh- 
Motywttk  two  knivesyon  the  table.    Headley  was  sittkig 
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between  Hunt  and  ^aw ;  when  Hunt  got  up  very  quietly 
and  took  one  of  the  knives  from  the  table,  and  returned  to 
his  seat  again,  and  said  to  Headley,  ^^  111  be  revenged  on 
you,  let  the  consequence  be  as  it  will,''  and  held  up  his 
hand  with  the  knife  in  it ;  and  was  about  making  a  beu^k- 
handed  stroke  towards  Headley ;  Headley  rushed  at  him, 
and  succeeded  in  getting  fast  hold  of  him.    Hunt  then 
tried  very  hard  to  get  away  from  Headley,  and  made  a 
violent  tJbrust  at  his  left  side,  and  the  blade  was  within 
five  or  sk  inches  of  Headley's  person.    Having  failed  in 
that  attempt,  the  prisoner  took  the  knife  out  of  his  right 
hand  with  the  left.    Headley  then  let  go  his  right  hand, 
and  took  hold  of  the  prisoner's  left  hand  with  both  his. 
The  prisoner  then  made  a  desperate  thrust  at  Headley's 
right  side,  saying,  "  Let  me  have  my  way."    He  then 
made  a  desperate  rush  forward,  and  cut  Richard  Cam- 
bridge, Headley  stiU  trying  to  take  the  knife  from  him^ 
which  he  at  length  succeeded  in  doing.    After  this  Hunt 
said  he  was  sorry  he  had  cut  the  wrong  man ;  that  he 
intended  to  have  cut  Headley,  and  that  he  would  be 
revenged  on  him  some  time  or  other.    Headley,  in  his 
examination,  said,  the  thrust  appeared  to  him  to  be  aimed 
at  those  who  were  assisting  him.    It  appeared  from  the 
evidence  of  Richard  Cambridge,  that  he  was  not  aware 
that  the  prisoner  cut  him  designedly,  that  he  did  not  see 
it ;  he  and  Headley  were  trying  to  take  away  the  knife, 
and  the  cut  happened  in  that  struggle. 

The  cut  was  on  the  wrist ;  no  surgeon  was  called  to 
prove  the  probable  effect  upon  it,  but  it  did  not  appear  to 
have  been  dangerous,  for  it  got  well  in  about  a  week. 

The  learned  Judge  had  early  intimated  an  opinion  that 
the  intent  was  not  proved  as  charged  in  the  three  first 
counts,  and  upon  the  fourth  count, 

Pryme  contended,  that  the  prisoner  was  entitled  to  his 
acquittal  upon  three  grounds.    First,  That  there  was  no 
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eridence  of  malice  against  Cambridge^  but  against  Head- 
ley  onlyt  and  that  upon  this  statute  general  malice  was 
not  sufficient,  as  in  the  case  of  murder,  but  it  must  be 
malice  against  the  particular  individual,  and  he  cited  the 
case  of  Curtis  y.  Hundred  of  Gadley^  3  B.  &  €•  248, 
where,  on  the  Black  act,  it  was  held,  there  must  be  malice 
against  the  particular  individual  whose  property  was  burnt. 

Secondly,  That  the  prisoner  was  not  lawfully  in  cus- 
tody, there  being  no  warrant,  and  an  attempt  to  commit 
felony  being  only  a  misdemeanor. 

Thirdly,  Upon  the  doubt  expressed  by  Mr.  Justice 
Batlbt,  in  the  case  of  the  King  v.  Akenheadj  Holt,  N.  P. 
C.  470,  whether  the  injury  done  was  a  grievous  bodily 
harm  contemplated  by  the  act,  the  wound  not  being  on  a 
vital  part. 

As  to  the  first  objection,  the  learned  Judge  was  of 
opinion,  that  if  the  blow  originated  from  malice  towards 
any  individual,  though  not  the  person  cut,  it  was  sufficient. 

Secondly.  That  the  attempt  to  commit  the  felony  being 
in  the  night,  Headley  was  justified  in  taking  and  detain- 
mg  the  prisoner  without  a  warrant. 

Thirdly.  That  it  appeared  to  be  a  question  fi)r  the  jury, 
with  what  intent  the  iJirust  was  made  by  which  the  cut 
was  given,  but  that  out  of  respect  to  the  doubt  of  the 
learned  Judge,  stated  in  the  case  referred  to,  he  would,  if 
the  jury  found  the  intent,  reserve  the  case  for  the  opinion 
of  the  Judges. 

The  jury  found  the  prisoner  guilty,  and  stated,  that  the 
thrust  was  made  with  intent  to  do  grievous  bodily  harm, 
upon  tiny  body  upon  whom  it  might  aUght,  though  the 
particular  cut  was  not  calculated  to  do  soi 

The  learned  Judge  respited  the  sentence  till  the  opinion 
of  the  Judges  could  be  taken  on  the  above  case* 

h  Easter  term,  1825,  the  Judges  (Bbst,  L.  C.  J.  and 
LrrriADALE,  J.  absent)  met  and  considered  this  case,  and 
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held  that  general  malice  was  sufficirat  under  the  statute, 
without  particular  malice  against  the  person  cut,  and  that 
if  there  was  an  intent  to  do  grievous  bodily  harm,  it  was 
immaterial  whether  ^evous  bodily  harm  was  done.  The 
Judges  were  also  of  opinion,  that  the  [»naoner  being 
detected  in  the  night,  attempting  to  commit  a  felony,  might 
be  lawfully  detained  without  warrant,  until  he  could  be 
carried  before  a  magistrate,  (a) 

(«)  Vide  Rex  y.  OiUow,  ante^  85,  and  the  cases  there  referred  ta 


REX  V.  JOSEPH  OWEN. 

A  peraon  waiting  oataide  of  a  haoae  to  receive  goods  which  a  ooDfederate  Is  stnltaf 

in  the  hoase,  is  a  principal. 

Thb  prisoner  was  tried  as  a  receiver  before  Mr.  Justice 
Gaaeles,  at  the  Old  Bailey  sessions,  February,  1835,  with 
John  Debenham,  for  stealing  in  the  dwelling-house  of 
Elizabeth  Ladd,  clothes  and  watches  abore  the  value  of 
forty  shillings,  the  goods  of  William  Henry  Titewell. 

Debenham  aiid  Titswell  lodged  at  Mrs.  Ladd's,  and 
slept  in  the  same  room.  On  the  1st  of  Jcmuary,  1825, 
about  six  o'clock  in  the  evening,  Debenham,  who  had 
been  out  all  day,  returned,  and  asked  for  a  Ught  to  go  up 
stairs  to  his  room,  where  he  remained  about  twenty 
minutes,  and  during  that  time  he  broke  open  Titswell's 
box,  and  stole  the  property.  Debenham  thejQ  came  down 
stairs  and  went  out.  In  the  way  he  gave  the  light  to 
Mrs.  Ladd  at  the  door.  Mrs.  Ladd  said  that  the  pri- 
soner, when  he  went  out  at  the  door,  had  no  bundk  with 
him.  She  went  immediately  up  stairs,  found  the  robbeiy 
had  been  committed,  and  gave  the  alarm,    Owen,  who 
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kd  been  seen  walking  forward  and  backward  opposite 
the  house,  and  occasionally  looking  up,  and  Debenham 
were  seen  together  by  a  patrol  in  a  yard  at  some  distance, 
and  on  seeing  the  patrol,  Debenham  made  off,  but  Owen 
was  taken  with  some  of  the  property  upon  him. 

In  consequence  of  the  landlady  sa3ring  Debenham  had 
no  bundle,  it  was  suggested,  and  the  jury  found  that 
Debenham  threw  the  things  out  of  the  window,  and  that 
Owen  (whose  defence  was,  that  he  had  picked  up  the 
bondle  in  the  street,)  was  in  waiting  to  receive  them,  and 
t%  conyicted  Debenham  capitally  of  stealing,  and  Owen 
(^leceiving. 

The  learned  Judge  was  of  opinion,  that  under  the  cir- 
cumstance of  its  being  Debenham's  own  room,  and  his 
therefore  requiring  no  assistance  to  commit  the  felony, 
the  conviction  of  Owen,  as  receiver,  might  have  been 
supported,  if  the  jury  had  found  that  Debenham  had 
brought  the  goods  out,  and  delivered  them  to  Owen ;  but 
under  the  present  finding  the  learned  Judge  thought  it  at 
least  doubtful,  and  respited  the  sentence  on  him  until  the 
opinion  of  the  Judges  could  be  taken. 

h  Easter  term,  1825,  the  Judges  (Best,  L.  C.  J.  and 
LiTTLEDALB,  J.  absout)  met  and  considered  this  case,  and 
held  diat  the  prisoner  was  a  principal,  and  that  the  con- 
Tiction  of  him  as  a  receiver  was  wrong. 
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REX  V.  ROBERT  MOSLEY,  and  BENJAMIN  MORRILL 

An  iDdictment  for  murder,  which  states  woonds  as  contribatbg  to  the  death,  iieediio( 
state  their  length,  depth,  or  breadth.  The  declarations  of  the  deceased  made  oo  Uis 
day  he  was  wdmided,  and  when  he  believed  he  should  not  reoover,  held  admiailile, 
though  he  did  not  die  until  eleven  days  afterwards,  and  though  the  surgeon  did  not 
think  hb  case  hopeless,  and  continued  to  tell  him  'so  until  the  day  of  his  death. 

The  prisoners  were  tried  and  convicted  before  Mr! 
Justice  HoLROYD,  at  the  Lent  Assizes  for  the  county  of 
York,  in  the  year  1825,  on  the  following  indictment:— 

"  Yorkshire,  (to  wit).  The  jurors  for  our  Lord  the 
King,  upon  their  oath  present^  that  Robert  Mosley,  late 
of  the  parish  of  Wakefield  in  the  county  of  York,  labourer, 
and  Benjamin  Morrill,  late  of  the  same  place,  labourer, 
not  having  the  fear  of  God  before  their  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
thirtieth  day  of  September,  in  the  fifth  year  of  the  reign 
of  our  sovereign  Lord  George  the  Fourth  by  the  Grace 
of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  with  force  and  anns 
at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and 
upon  one  Jonathan  Depledge,  in  the  peace  of  Grod  and 
our  said  Lord  the  King,  then  and  there  being,  feloniouslj, 
wilfully,  and  of  their  malice  aforethought,  did  make  an 
assault,  and  that  they  the  said  Robert  Mosley  and  Benja- 
min Morrill,  then  and  there  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  with  great  force  and  vio- 
lence, pull,  push,  cast,  and  throw  the  said  Jonathan 
Depledge,  down  unto  and  upon  the  ground  there,  and  that 
the  said  Robert  Mosley  and  Benjamin  Morrill,  with  both 
the  hands,  and  feet  of  them  the  said  Robert  Mosley  and 
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BeDJamin  Morrill,  then  and  there,  and  whilst  the  said 
Jonathan  Depledge  was  so  lying  and  being  upon  the 
grooDd,  him  the  said  Jonathan  Depledge  in  and  upon  the 
head,  stomach,  breast,  belly,  back,  and  sides  of  him  the 
add  Jonathan  Depledge,  then  and  there  feloniously,  wil- 
fally,  and  of  their  malice  aforethought,  divers  times  with 
great  force  and  violence,  did  strike,  beat,  and  kick,  and 
that  the  said  Robert  Mosley  and  Benjamin  Morrill,  with 
both  the  hands,  feet,  and  knees  of  them,  the  said  Robert 
Mosley  and  Benjamin  Morrill,  and  each  of  them,  then  and 
thoe,  and  whilst  the  said  Jonathan  Depledge  was  so  lying 
and  being  upon  the  ground  as  aforesaid,  him  the  said 
Jonathan  Depledge  in  and  upon  the  belly,  head,  stomachy 
and  sides  of  him  the  said  Jonathan  Depledge,  then  and 
there  feloniously,  wilfidly ,  and  of  their  malice  aforethought, 
did  with  great  force  and  violence  strike,  push,  press,  and 
squeeze,  giving  to  the  said  Jonathan  Depledge,  then  and 
there  as  well  by  the  pulling,  pushing,  casting  and  throwing 
of  him  the  said  Jonathan  Depledge  down  unto  and  upon 
the  ground  as  aforesaid,  and  by  the  striking,  beating,  and 
kicking  of  him  the  said  Jonathan  Depledge,  whilst  he 
was  80  lying  and  being  upon  the  ground  as  aforesaid,  in 
and  upon  the  head,  stomach,  breast,  belly,  back,  and  sides 
of  him  the  said  Jonathan  Depledge  as  aforesaid,  as  also 
by  the  striking,  pushing,  pressing,  and  squeezing  of  him 
the  said  Jonathan  Depledge,  whilst  he  the  said  Jonathan 
Depledge  was  so  lying  and  being  upon  the  ground  as 
aforesaid,  in  and  typon  the  belly,  breast,  stomach,  and 
aides  of  him  the  said  Jonathan  Depledge,  with  the  hands, 
knees,  and  feet  of  them  the  said  Robert  Mosley  and  Ben- 
jamin Morrill,  in  manner  aforesaid,  several  mortal  bruises, 
lacmitions,  and  wounds,  in  apd  upon  the  belly,  breast, 
stomach,  and  sides  of  him  the  said  Jonathan  Depledge,  of 
which  said  several  mortal  bruises,  lacerations,  and  wounds 
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the  said  Jonathan  Depledge,  from  the  said  thirtieth  day 
of  September,  in  the  fifth  year  of  the  reign  aforesaid,  until 
the  tenth  day  of  October,  in  the  same  year  in  the  parish 
aforesaid,  in  the  county  aforesaid,  did  languish  and  lan- 
guishing did  live,  on  which  tenth  day  of  October,  in  the 
year  aforesaid,  the  said  Jonathan  Depledge,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  of  the  said  several 
mortal  bruises,  lacerations,  and  wounds  died,  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  Robert  M osley  and  Benjamin  Morrill,  him  ibe 
said  Jonathan  Depledge  in  manner  and  form  and  by  the 
means  aforesaid,  feloniously,  wilfully,  and  of  their  malice 
aforethought,  did  kill  and  murder  against  the  peace  of  CMir 
said  Lord  the  King,  his  crown  and  dignity.'' 

On  the  trial  a  question  arose  respecting  the  admissi- 
bility  in  evidence  of  certain  declarations,  which  were 
offered  and  received  in  evidence,  as  the  dying  declara- 
tions of  the  deceased,  as  to  the  circumstances  attending 
the  conunission  of  the  crime,  and  as  to  the  number  of 
the  persons,  by  whom  he  had  been  attacked. 

The  injury  that  caused  the  death  of  the  deceased  was 
done  to  him  on  Thursday  evening  the  30th  of  September 
last ;  in  consequence  of  which,  he  was  brought  home  and 
put  to  bed,  and  a  surgeon  was  sent  for  on  that  evening, 
to  attend  him.  When  the  surgeon  arrived,  the  deceased 
immediately  complained  to  him  of  great  pain  in  his  chest, 
and  particularly  of  his  side,  and  of  great  difficulty  of 
breadiing.  The  surgeon  continued  to  attend  him  until 
his  death,  which  took  place  on  the  evening'  of  the  10th 
of  October  foUowing. 

The  surgeon  in  his  evidence  said,  ^  I  think  the  deceased 
"  did  not  speak  to  me  of  his  prospects  of  dying  during 
"  that  time ; — ^I  thought  his  state  dangerous ; — ^I  thought 
^^  his  complaint  was  of  that  nature  that  it  might  termi- 
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^  Date  in  death.  The  last  day^that  I  saw  him,  the  10th 
^  of  October,  I  was  certain  that  •fae'would  die  that  fore- 
<*  Doon ;  I  communicated  to  him  his  state,  I  told  him  the 
^  case  was  hopeless ;  I  made  no  communication  to  him 
<<  till  then; — ^I  did  not  consider  the  ca6e*qdiCe  hopeless 
^  till  then ; — ^I  always  to]d  him  there  was  daQg^r,  but  I 
^  hoped  he  would  be  better ; — ^I  held  out  hopes  to.faim  of 
"his  recovery;  I  don't  know  whether  he  entertained 
^  hopes  or  not ; — ^he  never  expressed  any  opinion  either 
"  of  hope  or  apprehension  to  me ; — ^I  thought  there  was  a 
*  probability  of  his  recovering  the  day  before  he  died ; — 
<<  I  at  first  bought  the  probabiUties  were  against  him ; — ^I 
^  did  not  conununicate  that  to  him.'' 

In  consequence  of  this  evidence  of  the  surgeon,  the 
learned  Judge  confined  the  counsel  for  the  prosecution,  in 
their  examination  of  the  witnesses,  to  inquiries  whether 
any  and  what  declarations  were  made  by  the  deceased 
on  dns  subject,  t^ter  the  time  the  surgeon  made  the  above 
communication  to  him  of  his  hopeless  state,  but  no  such 
subsequent  declarations  could  be  proved. 

This  failing,  it  became  material  to  inquire  further  as  to 
the  prior  hopeless  state .  of  the  deceased,  and  his  con- 
Bciousness  of  it  from  the  commencement  of,  or  during  his 
iDness,  in  order  to  ascertain  whether  declarations,  aUeged 
to  have  been  made  by  him  during  his  ilhiess,  but  prior  to 
the  above  communication  to  him  by  the  surgeon,  were 
admissible  in  evidence  or  not. 

To  this  point  a  witness,  of  the  name  of  Ann  Newton, 
stated,  ^  that  she  was  sent  for  to  the  deceased  on  the 
**  evening  of  the  30th  of  September,  near  eight  o'clock ; — 
^  that  he  was  in  a  very  ill  state  indeed ; — ^that  he  said  he 
^  was  robbed  and  killed ; — ^that  he  should  not  get  the 
^  better  of  it ; — that  she  assisted  in  putting  him  to  bed, 
^  and  continued  to  attend  him  till  his  death ;  that  during 
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^^  that  time  he  spoke  of  dying,  and  said  he  wonld  not  con- 
^^  tinue  long,  a  feW;  dajcs  would  finish  him ;  this  he  said 
^^  about  Tuesda]^  ;-^that  he  complained  all  along  he  was 
"  sure  he  woiiU  not  get  better ; — ^that  he  all  along  said 
**  he  never- -^quld  get  better ; — that  he  never  missed  say- 
"  ing  so'.oiyfir  day  before  the  latter  end." 

Xhte. -Witness  also  stated,  ^^  that  the  deceased  was  68 

•  •  • 

^/  ^eats  of  age,  and  was  in  a  very  good  state  of  health 
^^  considering  his  years ; — that  she  was  a  nurse  accus- 
>^  tomed  to  attend  sick  people,  and  very  often  found  diem 
<^  low  spirited,  and  had  known  many  persons  say  they 
"  should  never  get  better,  who  have  got  better ; — ^thatthe 
^'  deceased  talked  in  that  way ; — ^that  about  the  Tuesday 
^^  before  his  death  he  said  he  should  not  continue  many 
**  days ; — ^that  it  was  before  that  he  told  her  all  about 
^  it ; — ^that  the  first  night  he  said  he  should  not  get  bet- 
^^  ter,  and  he  continued  to  say  so  tiU  the  last  day.'' 

On  this  evidence,  it  was  objected  for  the  prisoners,  that 
a  sufiicient  foundation  was  not  laid  for  receiving  evidence 
of  the  deceased's  declarations,  made  on  the  Thursday 
evening,  the  30th  of  September,  respecting  the  circum- 
stances that  took  place  in  the  robbing  of  him  that  even- 
ing, and  that  caused  his  death,  or  made  afterwards  during 
illness,  and  previous  to  the  surgeon's  notifying  to  him  his 
hopeless  state  as  above  mentioned.  The  learned  Judge 
was  disposed  not  to  receive  such  evidence  unless  he 
should  be  pressed  to  do  it,  in  which  case  he  declared 
he  should  reserve  the  question,  as  to  the  propriety  of  his 
so  doing  for  the  consideration  of  the  Judges. 

This  evidence  being  pressed  upon  the  learned  Judge, 
with  an  intimation  that  the  prosecutor's  counsel  thought 
the  proof  would  otherwise  be  insufficient  for  the  convic- 
tion of  the  prisQuers,  the  learned  Judge  received  evidence 
of  the  deceased's  declaration  respecting  the  circumstances 


REX  «.  M06LE7^18dS.  I<^ 

abore  alluded  to,  made  by  him  after  he  was  on  that 
Thursday  evening  brought  home,  and  had  said  that  h^ 
was  robbed  and  killed,  and  should  not  get  the  better  of 
it;  and  also  at  different  times  afterwards  during  his 
iDness,  and  previous  to  the  surgeon^s  communications  to 
him  of  his  hopeless  state,  as  above  mentioned ;  and  upon 
that  and  other  evidence  the  prisoners  were  convicted  of 
the  murder. 

Upon  the  conviction  taking  place,  the  prisoner's  coun- 
sel moved  in  arrest  of  judgment.  It  was  urged  that  the 
mdictment  was  insufficient  in  stating  only  that  there  were 
several  mortal  bruises,  lacerations,  and  wounds  on  several 
parts  of  his  body,  (there  stated)  of  which  several  mortal 
bruises,  lacerations,  and  wounds  he  languished  and  died ; 
that  a  considerable  degree  of  certainty  was  necessary  in 
the  statement  of  the  wounds  on  the  face  of  the  indictment^ 
and  of  the  situation,  length,  die.  of  each ;  that  it  is  neces- 
sary to  describe  the  particular  parts  of  the  body,  on 
which  the  wound  or  wounds  is  or  are  alleged  to  be ; 
that  charging  a  wound  to  be  inflicted  on  the  side,  or 
Bides  of  a  man  is  bad,  without  more  particularity,  and 
lion  constat  whether  it  is  to  be  taken  to  be  the  side  or 
sides  of  the  body,  or  of  the  head,  or  of  any,  and  what 
fimb;  that  the  indictment,  according  to  ancient  forms, 
should  have  so  stated  the  fact  as  that  you  might  place 
your  finger  on  the  part  of  the  body  where  the  wound  is 
described  to  be ;  that  this  is  still  requisite,  although  a 
conviction  may  take  place  on  evidence  varying  from  it, 
as  the  particulars  ought  to  be  stated  accurately  according 
to  what  the  facts  are  supposed  to  be,  for  the  previous 
information  of  the  Court,  and  party  charged,  with  a  view 
to  a  due  investigation ;  and  in  order  that  it  might  appear, 
by  such  statement  of  particulars,  that  a  due  inquiry  had 
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been  made  by  the  grand  jury,  or  coroner's  inquest,  as  t< 
these  circumstances,  before  a  party  should  be  put  t< 
undergo  the  pain  and  peril  of  a  trial,  and  that  the  factf 
ought  not  to  be  wantonly  or  purposely  varied  from  ii 
such  statement;  2  Hale  P.  C.  185,  186,  was  cited:  anc] 
it  was  observed  that  Lord  Hale  states  the  authorities  that 
require  these  particularities  of  statement,  and  considers 
them  as  requisite  in  law,  in  the  very  same  pages,  in  which 
he  slso  states  and  admits,  that  a  conviction  may  take 
place,  though  they  be  varied  from  in  proof. 

Upon  these  objections,  the  learned  Judge  respited  the 
judgment  until  the  next  assizes,  in  order  to  take  the 
opinion  of  the  Judges,  as  well  upon  the  admissibility  of 
the  evidence,  as  upon  the  validity  of  the  indictment 

The  Judges  met  twice  for  the  purpose  of  considering 
this  case ;  and  at  the  secoifd  meeting,  in  Trinity  term, 
1825,  the  majority  of  the  Judges,  viz.  Gasblee,  J.,  Hul- 
LOCK,  B.,  Garrow,  B,,  Burrough,  J.,  Park,  J.,  Batiet, 
J.,  Graham,  B.,  Alexander,  L.  C,  B«,  Best,  L.  €•  J.,  and 
Abbott,  L.  C«  J.,  held  the  conviction  right,  it  appearing, 
in  several  old  precedents,  viz.  Rast.  Entr.  263,  382,  Co. 
Entr.  355,  West.  Symb.  117,  151,  153,  154,  155,  235, 
260,  261,  that  the  length,  depth,  and  breadth  of  the 
wounds  were  not  stated,  and  also,  that  Mr.  Justice  Law- 
rence had  instructed  the  clerk  of  assize  of  the  Oxford 
circuit  to  omit  these  particulars  where  there  were  more 
wounds  than  one,  and  that  his  instructions  had  been 
followed.    The  Judges  held,  that,  although  they  might 
have  felt  great  difficulty  had  the  precedents  been  unifonn, 
yet,  as  there  were  precedents  against  the  objection,  thej 
might  consider  whether  conunon  sense  required  a  state- 
ment of  these  particulars ;  and  as  the  statement,  if  intro- 
duced, need  not  be  proved,  they  thought  it  unnecessaiy. 
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LiTTLBDAUB,  J.  End  HoLROTD,  J,  differed  from  the  rest 
of  Uie  Jadges,  and  thought  the  indictment  invalid,  (a) 

The  Judges  were  unanimously  of  opinion  that  the 
djiog  declarations  of  the  deceased  were  properly  received 
in  eyidence. 


(«)  Vide  TraiiMiDe'B  Ent  10.    Staimdr.  78,  b.  79,  a.    4  Co.  40,  b.  41.    5  Co.  120, 
ltl,lkl&    Cra.Jao.95.    Starkie*B  Crim.  Law,  375. 380.    Archb.Crim.  Law,311. 
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REX  V.  JOHN  WILLIAMS. 


Od  tn  indictziieDt  under  14  6.  2,  c  6,  (a)  for  killinjjf  ftbeep,  with  intent  to  ited  the 
whole  cansase;  proof  of  killing  with  intent  to  tteel  part  is  euffieient  to  support  the 
ciiBrge.  QiuBTf,  Whether  merely  removing  a  live  sheep,  for  the  purpose  of  killing 
it  with  intent  to  steal  part  of  the  carcase,  be  an  asportation,  under  14  G.  S,  c.  6,  of 
the  lire  sheep  ? 


The  prisoner  was  tried  before  Mr,  Justice  Littledalb, 
at  the  Summer  Assizes  for  the  county  of  Cornwall,  in  the 
year  1825. 

The  first  count  of  the  indictment  charged  the  pri- 
soner with  stealing  three  sheep,  the  property  of  Henry 
Blake.  The  second  count  was  for  killing  the  sheep, 
with  intent  to  steal  the  whole  of  the  carcases. 


(■)  This  act  is  repealed  by  7  &  8  6.  4,  c.  27,  and  the  following  provision  substi- 
tuted, by  7  &  8  6.  4,  c.  29,  s.  25  : — And  bo  it  further  enacted.  That  if  any  persoa 
thtll  steal  any  horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  oow,  ox,  heifer,  or  calf,  or 
anj  ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill  any  of  such  cattfe,  with  intent  to 
iteil  the  carcase  or  skin,  or  any  part  of  the  cattle  so  killed ;  every  such  offender  shall 
h  guilty  of  lUoay,  and  being  convicted  thereof  shall  sufifor  death  as  a  ielon. 
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It  appeared  in  evidence  that  the  sheep  were  in  the 
field  of  the  prosecutor  on  the  evening  of  the  4th  of 
May,  and  early  the  next  morning  they  were  found 
killed  and  cut  open,  and  the  inside  and  entrails  taken 
out,  and  the  tallow  and  inside  fat  taken  away,  and 
the  fat  cut  off  the  backs  of  two  of  them  and  also  taken 
away,  but  the  fat  on  the  back  of  the  third  was  left.  The 
carcases  of  the  sheep  were  left,  and  were  found  lying 
in  the  gripe  of  the  hedge,  in  the  same  field  where 
the  live  sheep  had  been;  the  ^itrails  and  guts  which 
remained  after  the  tallow  and  inside  fat  had  been  cut 

0 

out,  were  also  left,  and  were  found  in  the  adjoining 
field. 

There  was  evidence  given  of  what  occurred  on  the 
5th  of  May,  which  was  quite  sufficient  to  satisfy  the 
jury  and  the  learned  Judge,  that  the  prisoner  had  killed 
the  sheep  and  stolen  the  fat ;  but  as  the  carcases  of  the 
sheep,  and  the  entrails  and  guts,  after  cutting  away  the 
tallow  and  fat,  were  left,  the  learned  Judge  thought  the 
second  count,  which  was  for  killing  the,  sheep  with  intent 
to  steal  the  whole  of  the  carcases,  could  not  be  supported, 
and  that  the  intent  ought  to  have  been  stated  to  steal 
part  of  the  carcases,  inasmuch  as  the  14  Geo.  2,  c.  6, 
specifies  both  intents,  u  e.  stealing  the  whole  of  the  car- 
cases, or  any  part  of  the  carcases ;  and  the  cutting  out 
tibe  inside  fat  is  one  of  the  offences  stated  in  die  recital 
of  the  clause  in  the  statute.  Vide  the  cases  of  Rex  v. 
M'Dermot^  (Russ.  &  Ry.  C.  C.  R.  356,)  and  Rex  v. 
Duffin^  (Russ.  &  Ry.  C.  C.  R.  365,)  that  if  a  statute 
uses  words  in  the  alternative,  so  as  to  distinguish 
between  them,  the  distinction  must  be  attended  to  in  the 
indictment. 

The  count  for  stealing,  the  learned  Judge  also,  in 
the  absence  of  any  case  to  the  contrary,  was  disposed 
to  think  was  not  supported;  for  the  before-mentioned 
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Statute  haviiig  taken  away  clergy  from  such  as  drive 
away  or  steal  sheep,  and  having,  in  the  same  clause, 
made  it  a  capital  offence  to  kill  sheep  with  intent  to 
steal  the  whole,  or  any  part  of  the  carcase,  the  driving 
away  or  stealing,  mentioned  in  the  statute,  does  not 
a]^)ear  such  a  removal  of  the  sheep  as  is  made  merely 
for  the  purpose  of  killing  on  the  spot,  but  it  must  be 
such  a  removal  as  is  made  for  the  purpose  of  actually 
getting  the  sheep  in  a  hve  state  into  a  man's  complete 
possession  and  dominion ;  for  if  it  were  otherwise,  the 
clause  in  the  act  of  parliament  about  killing  would  have 
been  quite  unnecessary ;  and  so  would  also  the  practice 
which  has  generally  prevailed,  of  inserting  counts  in 
indictments  for  killing  with  intent  to  steal  the  whole,  or 
part  of  the  carcase. 

In  the  cases,  in  which  a  slight  removal  of  the  article 
bas  been  held  to  amount  to  larceny,  there  has  always 
been  an  intent  to  steal  the  article  itself,  but  the  thief 
bas  been  prevented  from  getting  the  complete  possession 
of,  and  dominion  over  it ;  and  if  it  was  not  held  larceny, 
there  would  be  a  failure  of  public  justice.  But  here 
there  was  no  intuition  in  the  removal  to  drive  away,  or 
steal  the  living  sheep;  but  the  intent  in  the  removal 
was  to  commit  another  offence  of  which  he  might  be 
captaDy  convicted,  and  there  would  be  no  failure  of 
pablic  justice,  if  persons  were  not  held  to  be  guilty  of 
stealing  the  live  animal,  because  if  the  indictment  was 
properly  prepared  they  might  still  be  convicted  of  a  capital 
offence. 

In  all  the  cases  where  a  sUght  removal  has  been  held 
larceny,  there  was  evidence  given  of  an  actual  removal, 
and  how  it  was  done ;  but  here  there  was  no  evidence 
of  the  removal  of  the  sheep  in  a  live  state,  and  the 
removal  after  their  death  would  not  support  a  count 
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for  Stealing  sheep,  which  must  be  intended  to  be  liTe 
sheep.    Rex  v.  Edwards j  Russ.  &  Ry.  C  C.  R.  497. 

It  did  not  appear  here  how  or  in  what  place  they 
were  killed ;  they  might  have  been  struck  cm  the  head 
with  such  an  instrument  as  butchers  use  in  killing^ 
animals  by  striking  on  the  head,  or  killed  with  a  knifi^t 
so  as  to  occasion  instant  death  on  the  spot,  without  any 
removal  of  the  sheep  in  a  live  state ;  and  the  removal 
necessary  to  enable  tiie  prisoner  to  cut  open  the  she^ 
and  take  out  the  inside  fat,  and  also  to  cut  the  fat  off 
the  backs,  may  not  have  been  made  until  the  sheep  were 
dead. 

But  Rawlins^s  case^  (2  East,  P.  C.  617,  and  2  RtUBs. 
1180,)  ai^pears  contrary  to  the  opinion  which,  without 
that  case,  the  learned  Judge  would  have  ent^lained. 
The  doctrine,  however,  in  Rawlins's  case^  as  applicable 
to  sheep,  was  not  satisfactory  to  the  mind  of  the  learned 
Judge,  and  he  thought  it  deserved  to  be  reconsidered. 

As  there  was  very  sufficient  evidence  of  the  killing 
with  intuit  to  steal  the  fat,  the  learned  Judge  directed 
the  jury  to  find  the  prisoner  guilty,  but  desired  them 
to  say,  whether  they  were  of  opinion  that  he  killed 
the  sheep  with  intent  to  steal  the  whole,  or  part  of 
the  carcases;  and  the  jury  found  him  guilty,  and  also 
found  that  he  killed  the  sheep  with  intent  to  steal  part 
of  the  carcases  only,  and  not  with  intent  to  steal  the 
whole  of  the  carcases. 

But  the  question  of  removal  under  the  first  count  was 
not  put  to  the  jury  to  find  particularly. 

The  learned  Judge  respited  the  judgment,  as  the 
doctrine  in  Rawlins^s  case^  as  appUcable  to  sheep 
killed  with  the  intent  mentioned  in  the  act  of  parfia- 
ment,  was  not  satis&ctory  to  his  mind,  and  he  thought 
it  required  to  be  reccmsidered,  and  therefore  reserved 
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the  points  upon  both  counts  of  the  indictment  for  the 
ooDsideratioa  of  the  Judges. 

In  Michaelmas  Tenn,  1825,  the  Judges  met,  and  con- 
sidered this  case }  and  were  of  opinicm  that  the  second 
ooimt  was  supported,  and  not  the  first,  a  removal  whilst 
afife  being  essential  to  constitute  larceny ;  and  nine  of 
the  Judges  held,  that  the  offence  of  intending  to  steal  a 
part  was  part  of  the  offence  of  intending  to  steal  the 
whole,  and  that  the  statute  meant  to  make  it  immaterial 
whether  the  intent  applied  to  the  whole,  or  only  to  part. 


REX  V.  SAMUEL  ROWLEY. 

OfenindiiiiBeiilftrpeijvy  oomnutfedoathetrltlo^  mvm,  it  It  miiBQient  to  go  to 
the  jury,  if  a  witnoM  states  from  recollection  the  evidence  the  defendant  gave, 
ttmgfa  be  did  not  take  it  down  in  writing,  and  cannot  say  with  certainty  that  it  was 
aB  th»  sfndeiioe  the  defendant  gavt,  If  he  ean  say  with  oeftaintf  tliat  it  was  all  he 
|ifB  on  that  point,  and  that  he  iaid  noting  to  qualify  it 

Thb  prisoner  was  tried  before  Mr.  Justice  Littlbdalb, 
at  the  summer  assizes  at  Bridgewater  in  the  year  1825, 
far  perjury  committed  in  giving  evidence  on  the  part  of 
the  defendant,  in  a  cause  of  Gibbs  v.  Fordj  which  was  tried 
at  the  preceding  summer  assizes  for  Somerset. 

The  evidence  given  by  the  prisoner  related  to  an  acci- 
dent, aHeged  by  the  prisoner  to  have  happened  to  the 
plaintiff  in  that  cause,  by  his  falling  out  of  a  gig  which 
was  overturned. 

The  witness  called  on  the  indictment  for  perjury,  to 
piove  the  evidence,  which  was  given  by  the  prisoner  on 
the  trial  of  the  cause,  stated^  that  he  heard  and  attended 
to  the  evidence  given  by  the  prisoner,  and  that  the  pri- 
soner swore  that,  &c.  dc^  stating  what  the  prisoner 
nroie  on  (he  former  trial. 

The  witness  on  the  indictment  afterwards  said,  that  he 
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took  no  note  of  the  evidence  at  the  trial ;  that  he  was 
confident  these  were  the  words ;  that  is  was  his  datj  to 
pay  particular  attention  to  the  evidence,  and  he  did  so 
because  he  was  clerk  to  the  plaintiff  ^s  attorney ;  diat  be 
attended  to  the  defence ;  that  he  had  not  mentioned  all 
that  the  prisoner  said ;  that  no  other  evidence  was  given 
by  the  priscmer  which  quaUfied  this ;  that  he  had  stated 
all  that  was  material  to  this  inquiry ;  that  he  had  mea- 
tioned  all  the  evidence  of  the  prisoner  relative  to  this 
accident  to  the  best  of  his  recollection.  The  witness 
would  not  swear  that  he  had  stated  all  that  fell  from  the 
prisoner,  but  he  would  swear  that  there  was  nothing  said 
to  qualify  whs^t  he  stated. 

The  counsel  for  the  prisoner  objected,  that  this  was  not 
sufficient  proof  of  the  evidence  given  by  the  prisoner  on 
the  former  trial,  and  that  the  whole  of  the  evidence  given 
by  the  prisoner  ought  to  have  been  proved ;  and  that 
though  the  witness  had  said  that  he  had  stated  all  that 
related  to  the  accident,  and  that  it  was  not  qualified  by 
any  thing  else  that  the  prisoner  said,  yet  that  was  only 
the  judgment  of  the  witness ;  and  that  the  whole  of  the 
evidence  should  be  proved,  that  the  jury  might  judge 
whether  any  thing  else  which  was  said  by  the  prisoner 
related  to  the  subject ;  and  they  referred  to  2  Cbitty's 
Cri.  Law,  312,  who  refers  to  the  King  v«  Jones^  Peake's 
N.  P.  C.  37,  and  to  the  King  v.  Bowlings  ibid.  170 ;  and 
also  stated  that  Lord  Gifford  had,  in  a  cause  tried  before 
him  as  Recorder  of  Bristol,  laid  down  the  law  to  the 
same  effect  as  Lord  Kenyon. 

The  learned  Judge  thought,  the  evidence  given  by  the 
witness  was  prima  fade  sufilicient  to  prove  that  part  of 
the  indictment  which  stated  what  the  prisoner  swore  on 
the  former  trial ;  and  that  if  there  was  any  thing  else 
material,  sworn  by  the  prisoner  on  the  former  b'ial,  the 
prisoner  might  prove  it  on  his  part. 
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No  evidence  was  given  on  the  part  of  the  prisoner  to 
vary  this,  and  the  prisoner  was  convicted,  and  the  learned 
Judge  passed  sentence  upon  him  of  a  year's  imprison- 
meDt,  as  he  had  no  doubt  upon  the  point ;  but  he  thought 
it  hght  to  submit  the  case  to  the  consideration  of  the 
Judges,  as  there  seemed  to  be  authorities  the  other  way. 

hi  Michaehnas  Term,  1825,  the  Judges  met  and  con- 
sidered this  case ;  and  held  that  the  evidence  was  suffi- 
dent  for  the  jury ;  and  they  having  found  the  defendant 
goilty,  the  conviction  was  right* 


REX  V.  MATTHEW  KELLY- 

b  10  indictment  for  marder  or  manslaaghier,  when  the  cause  of  death  is  knocking  a 
pemo  down  with  the  fist  npon  a  stone  or  other  sobstance,  and  the  mortal  wound  is 
fim  ioeh  stone  or  sobetance,  the  charge  should  bo  accordingly ;  a  charge  thai  the 
prinoer  with  a  stone,  &c  which  he  held  in  his  right  hand,  gave  and  struck  a 
rnorUd  bkiw,  will  not  be  sufficient,  especially  if  there  be  no  statement  that  the  prisoner 
boeked  the  deceased  down  on  the  ground. 

• 

The  prisoner  was  tried  before  Mn  Justice  Batlet,  at 
the  summer  assizes  for  the  county  of  Lancaster  in  the 
year  1825,  for  the  murder  of  John  Warn ;  but  the  case 
upoD  the  evidence  was  a  clear  case  of  manslaughter  only. 

The  charge  both  upon  the  indictment  and  the  inquisi- 
tion, was,  that  the  prisoner,  with  a  certain  piece  of  brick, 
which  he  then  and  there  held  in  his  right  hand,  struck  and 
beat  the  deceased,  thereby  giving  to  him  with  the  piece 
of  brick  aforesaid,  one  mortal  wound  and  fracture,  of 
which  he  died. 

It  appeared  probable  upon  the  evidence,  not  that  the 
priaoner  struck  with  the  piece  of  brick,  but  that  the  pri- 
fiODer  struck  with  his  fist,  and  that  the  deceased  fell  from 
the  blow  upon  the  piece  of  brick,  and  that  the  fall  upon 
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the  brick  was  the  cause  of  the  death.  The  jury  found 
that  this  was  the  case. 

As  neither  the  indictment  nor  the  inquisition  contained 
any  charge  of  throwing  the  deceased  down,  the  learned 
Judge  incUned  to  think  the  evidence  did  not  correspond 
with  the  charge ;  but  as  the  point  might  arise  again  in  a 
more  serious  case,  he  thought  it  desirable  to  submit  it  to 
the  consideration  of  the  Judges,  and  made  an  order  for 
bailing  the  prisoner. 

In  Michaelmas  Term  the  Judges  met  and  considered 
this  case,  and  were  unanimously  of  opinion  that  the  means 
of  death  were  not  truly  stated,  and  a  pardon  as  to  that 
charge  was  recommended,  (a) 

(a)  Rex  y.  Tfiompton,  infra,  p.  139. 


REX  V.  WILLIAM  CADMAN. 

To  constitute  tbe  offence  of  administering  poison,  or  other  noxious  substance,  under 
43  G.  3,  c.  58,  B.  1,  some  of  tlie  poison  or  noxious  substance  must  be  taken  by  or 
applied  to  the  person  to  whom  it  is  administered :  merely  giving  it,  if  no  part  is 
taken  or  applied,  is  not  sufficient ;  but  if  any  part  is  taken,  it  is  not  necessary  that 
it  should  be  swallowed. 

The  prisoner  was  tried  before  Mr.  Justice  Jertis, 
acting  for  the  Chief  Justice  Mr.  Warren,  and  also  before 
Sir  GiFFiN  Wilson,  Knight,  the  Chief  Justice's  deputy  at 
the  great  sessions  for  the  county  of  Montgomery,  on  the 
8th  of  August,  1825,  on  an  indictment  founded  on  the  43 
G.  3,  c.  58,  for  having  on  the  1st  of  July,  6  G.  4,  admin- 
istered white  arsenic  and  sulphate  of  copper  to  Elizabeth 
Davies,  single  woman,  with  intent  to  murder  her,  against 
the  form  of  the  statute. 

The  indictment  consisted  of  six  counts;  the  three 
first  of  which  stated,  that  the  prisoner  administered 
to  and  caused  to  be  administered  to  and  taken  by 
the  said  Elizabeth  Davies  the  said  poison,  which  was 
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di&rently  described  in  the  several  counts ;  and  the  three 
last  counts  differed  from  the  three  first,  only  as  far  as  is 
here  material,  in  stating  that  the  prisoner  administered 
the  said  poison  to  the  said  Elizabeth  Davies^  omitting  to 
Me  that  he  caused  it  to  be  administered  to  and  taken  by 
her. 

The  substance  of  the  case  was  as  follows: — The 
prosecutrix,  Elizabeth  Davies,  had,  in  September,  1823, 
a  child  by  the  prisoner,  who  had  contributed  to  its 
support  till  March  1825,  when  he  ceased  to  do  so,  in 
ccmsequence  of  which  the  prosecutrix  went  before  two 
magistrates,  to  swear  to  the  father  of  the  child.  The 
prosecutrix  did  not  see  the  prisoner  from  that  time  till 
Sunday  the  26th  June,  when  he  called  her  out  of  her  bed 
about  twelve  o'clock  at  night,  under  pretence  that  he 
wanted  to  tell  her  that  he  would  get  the  banns  for  their 
marriage  put  out  to  be  published  on  the  following  Sun- 
day, and  he  then  gave  her  a  small  sweet  cake,  and  five 
or  six  cherries,  telling  her  to  give  them  to  the  child,  and 
not  to  let  any  one  see  them,  and  said  that  he  would  call 
again  about  the  same  hour  on  the  following  Friday,  and 
desired  that  she  would  let  him  in  when  he  knocked.  She 
took  the  cake  and  cherries,  and  put  them  on  a  cupboard, 
by  the  side  of  her  bed,  until  the  following  morning,  when, 
observing  something  white  like  flour  on  the  cherries,  she 
put  her  tongue  to  one  of  them,  and  found  that  it  tasted 
very  nauseous,  and  as  if  it  was  salted ;  she  also  put  her 
tongue  to  the  cake,  which  was  wet  throughout,  and  found 
that  it  had  the  same  bad  taste ;  she  therefore  did  not 
give  them  to  the  child,  but  immediately  afterwards  buried 
them  in  a  dunghill. 

On  Friday  the  1st  of  July,  about  twelve  o'clock  at 
night,  the  prisoner  came  again,  according  to  his  appoint- 
ment, to  the  house  of  the  prosecutrix,  and  after  talking 
about  marrying  the  prosecutrix,  and  promising  to  put 
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out  the  bannfi  for  their  marriage  to  be  published  cm  tbe 
following  Sunday,  he  inquired  about  the  child.    The  pro- 
secutrix asked  him  whether  he  loved  the  child ;  he  said 
he  did,  and  asked  her  what  sign  she  had  seen  to  the 
contrary.    She  said  she  had  seen  sign  enough,  and,  after 
after  a  great  deal  of  pressing,  told  him  of  the  appearances 
upon  the  cake  and  cherries,  and  what  she  had  done  with 
them.    He  then  told  her  there  was  no  more  npoa  them, 
than  there  was  in  the  cake  which  he  held  in  his  hand, 
pulling  out  of  his  pocket  a  white  bread  cake,  which  he 
offered  her,  and  begged  her  to  eat,  but  she  declined 
taking  it.    He  then  pinched  off  a  piece  of  the  outside  of 
the  cake,  and  affected  to  eat  it,  but  whether  he  did 
eat  it  or  not  she  could  not  tell;  he  then  pinched  off 
another  bit  from  the  outside  of  the  cake,  and  gave  it  to 
her  to  eat,  and  she  took  it  and  put  it  into  her  mouth,  but 
spit  it  out  again,  and  did  not  swallow  any  part  qf  it.  After- 
wards he  gave  her  the  cake,  and  pressed  her  again  to 
take  it  and  eat  it  then,  saying  that  she  need  not  be  afraid 
to  eat  it,  as  she  had  seen  that  he  had  eaten  some  of  it, 
and  after  a  great  deal  of  soUcitation  she  took  it  from  the 
prisoner^  and  put  it  on  a  box;  and  said  she  would  eat  it 
in  a  short  time.    He  then  left  her.    She  kept  the  white 
bread  cake  by  her  till  the  following  Monday,  whra, 
observing  that  there  was  something  blue,  and  also  a 
white  powder  Uke  flour  in  the  middle  of  it,  she  showed  it 
to  some  other  persons,  and  on  the  next  day  she  went,  by 
their  advice,  before  a  magistrate,  who  had  the  cake 
examined  by  t^o  medical  gentlemen,  and  upon  examina* 
tion  it  appeared  to  have  been  broken  open  whilst  new, 
and  to  have  had  sulphate  of  copper  and  arsenic  intro- 
duced into  the  middle  of  it,  and  then   to  have   been 
pressed  together  again.    Some  of  the  substances  in  this 
cake  were  afterwards  analysed,  and  some  were  also 
reduced  to  a  metallic  state,  and  found  to  be  oxile  of 
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arsenic,  and  sulphate  of  copper,  the  first  of  which  was 
proTed  to  be  a  deadly  poison,  and  the  other  to  be  a  poison 
in  cfftain  circumstances,  and  at  all  events  to  be  a  noxious 
and  destructive  substance. 

The  testimony  of  the  prosecutrix  was  fully  confirmed 
in  a  great  variety  of  circumstances ;  and  the  jury,  to  the 
perfect  satisfaction  of  the  Court,  found  the  prisoner 
guilty.  But  the  counsel  for  the  prisoner,  having  urged 
an  objecticm  which  had  previously  occurred  to  the  Court, 
and  was  noticed  in  the  charge  to  the  grand  jury  as 
HUttter  of  doubt ;  namely,  that  in  order  to  bring  the  case 
within  the  meaning  of  the  statute  of  the  43  6.  3,  c.  58, 
it  was  not  enough  that  the  poison  should  be  delivered  to 
the  person  intended  to  be  poisoned,  for  the  purpose  of 
being  taken  by  such  person,  but  that  it  ought  to  be  proved 
to  have  been  swallowed  by,  or  taken  into,  the  stomach 
of  the  person  intended  to  be  poisoned ;  the  Court  did  not 
[Mtss  sentence  upon  the  prisoner,  but  deferred  doing  so 
until  the  ensuing  Great  Sessions,  in  order  that  the  opinion 
of  the  twelve  learned  Judges  might  be  taken  upon  the 
question,  whether,  under  the  circumstances  of  this  case, 
the  offence  of  which  the  prisoner  was  convicted  was 
complete  within  the  words  of  the  statute  of  the  43  G.  3, 
C.58. 

In  Michaelmas  Term,  1825,  the  Judges  met  and  con- 
sideied  this  case ;  and  they  seemed  to  think  swallowing 
not  essential;  but  they  were  of  opinion,  that  a  mere 
deh?eiy  to  the  woman  did  not  constitute  an  administer- 
ing, and  that  upon  a  statute  so  highly  penal  they  ought 
not  to  go  beyond  what  was  meant  by  the  word  adminis- 
tering ;  and  a  pardon  was  therefore  recommended. 
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REX  V.  WILLIAM  OWEN  and  WILLIAM  PRICKETT. 


If  an  indictment,  under  57  6.  3,  c  90,  describe  the  place  in  which  the  defendant 
found  armed,  by  giving  it  a  name,  and  also  stating  who  the  owner  or  oceopier  is» 
a  mistake  in  the  name  will  be  fatal ;  though  it  is  not  necessary,  where  the  name  of 
the  owner  or  occupier  of  the  close  is  stated,  to  state  the  name  of  the  cloae  also. 

The  defendants  were  tried  and  convicted  before  Mr. 
Baron  Hullock,  at  the  Winter  gaol  delivery  for  the 
county  of  Essex,  in  the  year  1825,  on  an  indictment,  the 
first  count  of  which  charged  them  with  imlawfuUy  enter- 
ing, on  the  28th  of  November,  6  G.  4,  at  the  parish  of 
Navestock,  a  certain  wood  there  situate,  "  called  the  Old 
Walk,  of,  and  belonging  to,  and  then  in  the  occupation 
of,  John  James,  Earl  of  Waldegrave,"  with  intent  illegally 
to  destroy,  take,  and  kill  game ;  and  being  found  therein 
at  night  armed  with  guns  and  bludgeons. 

The  indictment  contained  five  other  counts :  the  second, 
third,  and  fourth  were  substantially  the  same  as  the  first ; 
the  two  last  were  for  entering,  &c.,  an  enclosed  ground 
(without  giving  it  a  name)  of,  and  belonging  to,  and  then 
in  the  occupation  of,  John  Fothergill,  Esq.  with  the  like 
intent.    Upon  these  two  counts  no  evidence  was  offered. 

The  ofience  was  clearly  established  by  evidence. 

It  wa«  proved  that  the  wood  in  question  was  the  pro- 
perty, and,  at  the  time  of  the  transaction,  in  the  actual 
occupation  of  the  Earl  Waldegrave;  but  it  was  also 
proved  that  the  wood  had  always  been  called  the  Long 
Walk,  and  had  never  been  called  or  known  by  the  name 
of  the  Old  Walk. 

Upon  this  evidence  it  was  objected,  on  the  behalf  of 
the  defendants,  that  there  was  a  fatal  variance  between 
the  proof,  and  the  allegation,  in  the  first  count  of  the 
indictment. 
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The  learned  Judge  refused  to  stop  the  case,  think- 
ing, at  the  time,  that  as  the  words  ^^  called  the  Old, 
Walk^  might  have  been  entirely  omitted,  without  pre- 
judice to  the  indictment,  they  might  be  rejected  as 
surplusage,  inasmuch  as  there  was  an  ample  description 
of  the  wood  in  the  subsequent  part  of  the  allegation. 
The  learned  Judge,  "however,  told  the  prisoner's  counsel, 
that  i^  upon  consideration,  he  should  entertain  any  doubt 
upon  the  point,  he  would  submit  it  to  the  consideration 
of  the  learned  Judges, 

The  jury  convicted  the  defendants,  and  the  learned 
Judge  passed  sentence  upon  them;  but  submitted  the 
case  to  the  consideration  of  the  Judges. 

At  a  meeting  of  the  Judges  in  Hilary  Term,  1826,  the 
yariance  was  held  fatal,  and  the  conviction  wrong,  (a) 

(«)  IHilef9  eat.  Rum.  k  Ry.  C.  C.  R.  515.  Pye'«  ca«e,  3  East.  P.  C.  785,  6. 
MutM'i  eaae,  ibid.  lOSl .  HeaUy't  cate,  1  Ry.  &.  M.  C.  C.  R.  1.  RickeUi  y.  Saltoay^ 
a  B.  &  A.  363.    HoweU  y.  Satui$,  %  Roll.  Abr.  677. 
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If  tptwnbroker'f  senrant,  who  has  a  general  authority  from  his  master  to  act  in  his 
iKWDeis,  deliTers  op  a  pledge  to  the  pawner,  on  receiving  a  parcel  from  the  pawner, 
which  he  supposes  containing  valuables  he  has  just  seen  in  the  pawner's  possession 
inaiiinilar  parcel,  the  receipt  of  the  pledges  by  the  pawner  is  not  larceny.  (6) 

The  prisoner  was  tried  before  Mr.  Serjeant  Arabin,  at 
the  Old  Bailey  December  sessions,  in  the  year  1825,  for 


{h)  la  doobtful  cases  of  this  description,  it  is  now  safer  to  mdict  lor  the  misdemeanor, 
in  obtaimng  goods  onder  false  pretences,  under  7  &,8  G.  4,  c.  29,  s.  53,  which,  after 
nbjeetiog  such  oflfeuders  to  seven  years'  transportation,  or  soch  other  punishment  by 
Use  or  imprisonment,  or  both,  as  the  Court  shall  direct,  provides,  **  that  if  upon  the 
triti  of  any  person  indicted  for  such  misdemeanor,  it  shall  be  proved  that  he  obtained 
tbepraperty  in  qoeetion  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall 
uA  Vj  reuon  thereof  be  entitled  to  be  acquitted  of  such  nusdemeanor.** 
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Stealing,  in  the  dwelling-house  of  Hiilip  Lawton,  a 
diamond  broach,  a  diamond  locket,  a  pair  of  gold  watch- 
cases,  a  watch-movement,  a  watch*chain,  and  two  seals, 
his  property,  amounting  in  value  to  34/. 

The  prosecutor  proved  that  he  was  a  pawnbroker  and 
silversmith;  and  that  the  prisoner  had  often  pawned 
goods  at  his  shop,  in  his  dwelUng  house  in  Green  street, 
Leicester  square. 

A  person  in  the  prosecutor^s  employ,  named  Burgess, 
and  who  was  proved  to  have  general  authority  from  the 
prosecutor  to  manage  his  business,  stated,  that  the  pri- 
soner came  to  the  prosecutor^s  shop  on  the  7th  of  March, 
and  produced  duplicates  of  property  previously  pledged 
to  the  amount  of  34/.  (viz.  the  property  laid  in  the  indict- 
ment), and  desired  it  to  be  brought  up,  and  a  light,  as  he 
had  some  diamonds  to  seal ;  he  then  produced  a  small 
packet  of  diamonds,  which  he  desired  Burgess  to  look  at, 
and  to  advance  the  most  he  could  upon  them.    Burgess 
looked  at  them,  and  agreed  to  advance  160/.  on  them ; 
and  having  agreed  to  advance  that  sum,  at  the  request  of 
the  prisoner,  handed  them  over  to  him  to  seal  up,  which, 
the  prisoner  did  in  his  presence,  and  then  returned  a 
packet,  which  Burgess  believed  to  be  the  one  containing 
the  diamonds,  it  resembling  it  in  every  respect.    Burgess 
put  it  into  his  pocket,  and  then  opened  the  parcels,  which 
were  found  to  contain  the  property  laid  in  the  indictment, 
and  pledged  on  the  3d  or  4th  of  March.    Burgess  then 
cast  up  the  whole  amount,  which,  with  the  interest,  was 
35/.  25.,  and  deducted  it  from  the  160/. ;  he  then  left  the 
parlour,  and  fetched  the  prisoner  the  balance  of  124/.  in 
gold,  bank  notes,  and  silver,  which,  together  with  the 
goods  pledged  on  the  3d  or  4th  of  March,  he  handed  over 
to  the  prisoner  for  the  diamonds  which  he  supposed  he 
had  got.    The  packet  so  deposited  with  Burgess   he 
afterwards,  in  June,  opened,  when  it  was  found  to  con- 
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tain  cdoored  Btones  of  the  Talue  of  4L  He  cfaited,  aiso^ 
tluit  he  had  no  authority  from  bia  master  to  lend  numey^ 
ezcq)t  upon  pledges  of  an  equivalent  value ;  and  that 
whoi  he  deUvered  the  money,  and  also  the  property  stated 
in  the  indictment,  he  supposed  he  had  an  equivalent  for 
them  in  the  diamonds  in  his  pocket.  He  further  stated, 
that  when  he  deUvered  the  goods  in  the  indictment,  he 
parted  with  them  entirely,  thinking  the  diamonds  left 
with  him  were  of  sufficient  value  to  cover  the  value  of 
them,  and  the  cash  advanced ;  and  that  before  1^  parted 
with  them  he  had  received  the  parcel,  containing,  as  he 
supposed,  the  diamonds;  that  he  had  before  examined 
the  genuine  diamonds,  and  might  then  have  detained 
them ;  but  as  the  prisoner  said  they  might  go  through  the 
hands  of  a  second  person,  and  be  changed,  he  handed  the 
geDuine  diamonds  back  to  the  prisons,  for  the  special 
purpose  only  of  being  sealed.  Upon  these  facts  being 
proved. 

The  learned  Serjeant  was  inclined  to  think,  that  inks* 
much  as  the  property  laid  in  the  indictment  was  parted 
with  by  Burgess,  absolutely  under  the  impression  that  the 
{risoner  had  returned  him  the  parcel  containing  the 
diamonds,  that  the  prisoner's  offence  did  not  amount  to 
felony ;  but  he  felt  it  his  duty,  previous  to  the  verdict,  to 
seixnit  die  substance  of  the  facts  proved  to  the  learned 
Judges  th^i  present,  who  thought,  under  the  peciiUaT 
circumstances  of  the  case,  it  would  be  more  prudent  to 
leave  the  facts  to  the  jury ;  aod  if  they  convicted,  after* 
wards  to  submit  the  case  to  the  consideration  of  tfte 
tweke  Judges. 

The  jury  found  the  prisoner  guilty,  and  the  learned 
Serjeant  reserved  the  case  for  the  opinion  of  the  Jodges^ 

In  Hilary  term,  1826,  the  Judges  met,  and  considered 
this  case ;  and  were  unanimous  that  the  case  was  not 
larceny,  because  the  servant,  who  had  a  gieneral  ajitfao^ 
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rity  from  the  master,  parted  with  the  property  and  own- 
ership, not  merely  with  the  possession,  (a) 

(a)  See  Rex  y.  Lmgttreath^  infra,  p.  137,  Rex  y.  CampbeUt  infra. 


REX  V.  THEODORE  MOORE. 

TheitatiiteS  &  9  W.  3,  e.  26,  in  that  port  whidi  relates  to  iiiBtronienU  to  mark  (he 
edgea,  ia  nut  confined  to  snch  inatruroenta  aa  were  in  nae  when  the  act  waa  parnnrt; 
itextenda  to  newly-invented  inatnimenta,  which  will  prodnoe  the  same  effisct.  Nor 
18  it  confined  to  sach  instruments  as,  need  by  the  hand,  onconnected  with  any  other 
power,  will  produce  the  eiect.  A  collar  marking  the  edge,  by  having  the  coin  fiivosd 
through  it  by  machinery,  ia  an  instrument  within  the  act,  though  this  noode  of 
marking  the  edges  ia  of  modem  invention. 

The  prisoner  was  tried  before  Mr.  Justice  Bureough, 
at  the  summer  assizes  for  the  county  of  Staflford,  in  the 
year  1825,  for  treason. 

The  indictment  charged  that  the  prisoner,  not  being  a 
person  employed  in  or  for  the  mint  or  mints,  &c.,  nor 
authorized,  &c.  on  the  26th  day  of  May,  1825,  **  oae 
edger  and  edging  tool,  instrument,  or  engine,  not  of  com- 
mon use  in  any  trade,  but  contrived  for  marking  of  money 
round  the  edges,  with  graining  or  marks  resembling  those 
on  the  edges  of  moneys  coined  in  his  Majesty's  mint, 
without  any  lawful  authority  or  sufficient  excuse  for  that 
purpose,  knowingly,  feloniously,  and  traitorously  had  in 
his  custody  and  possession,  against  the  duty  of  his  al^ 
giance,  and  against  the  statute,  &c." 

There  were  other  counts,  two  of  which  used  the  word 
making  instead  of  markings  in  compliance  with  the 
printed  editions  of  the  statute  8  &  9  W,  3,  c.  26,  on  which 
statute  the  indictment  was  framed ;  but  at  the  trial  an 
examined  copy  of  the  parUament  roll  was  produced  and 
proved,  by  which  it  appeared  that  the  word  is  marking. 
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Qq  the  trial  it  appeared  to  the  learned  Judge  to  be 
doubtful,  whether  the  thing  found  in  the  prisoner's  cus- 
tody and  possession  was  an  edger  and  edging  tool, 
iostnunent,  or  engine,  contrived  for  marking  of  money, 
&c^  within  the  meaning  of  the  act. 

The  learned  Judge  told  the  Jury  to  considw  it  to  be 
within  the  statute,  and  that  if  they  were  of  opinion  diat 
the  jNisoner  knowingly,  feloniously,  and  traitorously  had 
it  in  his  custody  and  possession,  they  should  find  him 
guil^,  and  he  would  reserve  the  point  for  the  considera- 
tion of  the  Judges.  The  learned  Judge  then  stated  the 
evidence  to  the  jury,  and  they  found  the  prisoner  guilty. 

All  the  witnesses  called  the  instrument  produced,  a 
ooUar ;  it  was  of  a  round  shape ;  it  was  not  to  be  used 
by  itself,  nor  in  the  manner  that  the  edging  tool  formerly 
in  use  was.  The  former  instrument  was  used  by  the 
hand  ak>ne,  and  with  it  the  edging  or  milling  was  made. 
That  found  in  the  prisoner's  possession  and  custody  was 
used  in  the  following  manner : — ^To  a  very  large  block 
of  wood,  a  very  large  and  strong  screw  was  fixed ;  imme- 
diately under  the  screw,  there  was  a  place  in  the  block 
made  to  receive  the  collar,  and  of  the  exact  size  of  it ;  in 
this  the  collar  was  placed  and  fastened  therein  by  four 
other  screws  on  four  sides  of  it,  so  as  to  be  immoveable. 
In  ^  centre  of  the  collar  (which  was  thickest  in  the 
middle,  and  gradually  sloping  to  its  sides)  there  was.  a 
hole  or  opening  of  the  exact  size  of  a  half-crown ;  one  of 
a  pair  of  dyes  were  placed  in  the  block,  at  the  bottom  of 
the  hole  or  opening  of  the  collar,  the  other  at  the  bottom 
of  the  large  screw.  This  screw  was  turned  by  a  fly  nine 
feet  and  one  inch  long ;  at  each  end  of  the  fly  a  very 
heavy  weight  was  fixed.  A  blank  piece  of  metal  of  the 
size  and  shape  of  a  half-crown  being  placed  on  the  hole 
or  opening  of  the  collar,  and  the  screw  turned  by  means 
of  the  fly,  by  one  act  or  stroke  the  blank  piece  of  metal 
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k  forced  through  the  collar,  and  not  only  are  the  head 
and  tail  of  a  half-crown  inq)reased,  but  the  marking  is 
made  round  the  edges,  the  sides  of  the  hole  or  opening 
of  the  collar  being  formed,  so  as  to  produce  that  effect. 

A  similar  collar  for  marking  shillings,  eight  thousauid 
four  hundred  blanks  for  shillings,  and  six  thousand  three 
hundred  and  sixty  for  half-crowns,  were  found  on  the 
prisoner.  The  block  of  wood,  screw,  and  weights 
weighed  above  seven  hundred  pounds. 

It  was  proved  by  a  witness,  who  had  been  monier  of 
the  mint  for  fifty-two  years,  that  collars  of  this  descrip- 
tion had  been  used  in  the  mint  since  the  establishooent  of 
the  new  mint  in  1815;  but  before,  that  time  the  graining 
or  milling  was  done  with  a  graining  tool  used  by  the 
hand. 

The  leamed  Judge  reserved  the  following  questions 
for  the  consideraticm  of  all  the  leamed  Judges : — 
<  First,  As  this  collar  is  a  thing  of  more  modem  inven- 
tion, and  not  at  all  like  that,  the  custody  or  possession 
of  which  was  meant  (as  it  seems)  to  be  proh^ited  by  the 
statute,  is  it  an  edger,  edging  tool,  instrument,  or  engine 
within  the  meaning  of  Uie  statute  ? 

Seccmdly^  Whether,  as  it  cannot  be  used  by  kself,  but 
mmt  be  used  in  conjunction  with  the  press-screw,  dsc,  it 
is  properly  (by  itself)  an  edger,  edging  tool,  instrument, 
or  eagine  ? 

In  Hilary  Term,  1826,  the  Judges  met  and  considered 
this  i^ase ;  and  held,  unanimously,  that  the  instrom^it 
siras  witiiiiii  the  statute,  and  the  conviction  right. 
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SeereCiiig  a  letter,  eoDtainiii;  any  of  the  instrninenta  specified  xo  53  6.  3,  c  143,  g.  2, 
m  Bol  wkfain  that  itotate,  if  the  objeet  of  the  priMAer  was  to  delner  the  Mer  wilb 
Hb  oontenti  aceording  to  the  directione,  bi^t  tocheat  the  rerenne  of  the  postage. 


The  prisoner  web  tried  before  Mr.  Justice  GaseleIbs 
(present  Mr.  Justice  Batlet),  at  the  December  sessions 
at  the  Old  Bailey,  in  the  year  1825,  on  an  indictment 
framed  on  the  53  G.  3,  c.  143,  s.  2,  which  statute  enacts, 
*  that  if  any  deputy,  &c.,  or  any  other  officer  or  person 
whatsoever  employed  by  or  under  the  post-office  in  Great 
Britain,  in  receiving,  stampings  sorting,  charging,  carry- 
ing, conveying,  or  delivering  letters  or  packets,  or  in  any 
o&er  business  relating  to  the  said  office,  shall,  after  the 
passing  of  this  act,  secrete^  embezzle,  or  destroy  any  letter 
or  packet,  or  bag  or  mail  of  letters  with  which  he  or  she 
shall  have  been  entrusted  in  consequence  of  such  employ- 
ment, or  which  shall,  in  any  other  manner,  have  come  to 
his  or  her  hands  or  possession  whilst  so  employed,  con- 
taining the  whole  or  any  part  or  parts  of  any  bank  note, 
hill  of  exchange,  &c.,  or  steal  or  take  out  of  any  lettet, 
&c.,  the  whole  or  any  part  or  parts  of  such  bank  note, 
&c.,  every  person  so  offending,  and  being  thereof  con- 
victed, shall  be  adjudged  guilty  of  felony,  and  shall  suffer 
death  as  a  felon  without  benefit  of  clergy.'* 

Tie  indictment  in  the  first  count  stated  the  prisoner 
to  be  employed  by  and  under  the  post-office  of  Great 
Britain  m  certain  business  relating  to  the  said  office, 
fliat  is  to  say,  in  stamping  letters  and  packets  brought 
to  the  general  post-office  in  London.  That  on  the  24th 
November,  1825,  a  certain  letter  then  lately  before  sent 
by  the  post,  to  wit,  by  the  post  firom  Liverpool  in  the 
county  of  Lancaster,  to  the  said  general  post-office  in 
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him  to  receive  the  postage  only,  or  to  avail  himself  of 
any  securities  the  letter  might  contain. 

The  jury  found  the  prisoner  guilty ;  but  added,  that 
they  thought  the  secreting  the  letter  was  only  for  tibe 
purpose  of  apjuropriating  the  postage. 

The  learned  Judge  respited  the  judgment,  in  order  that 
the  opinion  of  the  learned  Judges  might  be  taken  on  the 
above  case. 

The  leanied  Judge  added,  that  upon  since  referring  to , 
the  7  6.  3,  c.  50,  upon  which  the  indictment  against 
Howatt  was  drawn,  he  found  it  to  be  in  the  same  terms 
as  the  52  G.  3,  c.  143,  except  in  the  introduction  of  the 
words  ^^  the  whole  or  any  part  or  parts  o[  any  bank  note  i" 
although  the  charge  in  that  indictment,  a  copy  of  which 
was  sent  to  the  learned  Judge,  was  for  steahng  letters 
only,  (a) 

In  Hilary  Term,  1826,  the  Judges  met  and  considered 
this  case,  and  were  of  opinion,  that  as  the  statute  extends 
to  such  letters  only  as  contain  valuable  documents,  the 
security  of  the  documents  was  the  object  contemplated 
by  the  legislature ;  and  as  the  prisoner  had  no  intention 
to  put  those  documents  in  hazard,  or  to  prevent  the  per- 
son for  whom  they  were  intended  from  receiving  them, 
the  case,  though  within  the  letter,  was  not  within  the 
spirit  of  the  act,  and  the  conviction  was  therefore  wrong ; 
and  a  pardon  was  recommended. 

(a)  See  alao  Sioper^t  eate,  2  East,  P.  C.  583. 
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REX  V.  WILLIAM  SULLENS. 

AarfiBt,niit1iyhMma0tontog«teliaiigeiQraiiote,&43.  who  embealet  the  ohangei 
ii  not  liable  at  commoa  Uw  for  etealing  the  chan^  bat  most  he  indicted  under  the 
S9  6. 3,  e.  85.  (a) 

The  prisoner  was  tried  before  ALEiANDSft,  C.  B.,  at 
the  ^ring  assizes  for  the  county  of  Essex,  in  the  year 
1826,  on  an  indictment  at  common  law :  the  first  count 
ci  which  charged  the  prisoner  with  steaUng  at  Dodding* 
bursty  on  the  25th  September,  1 825,  one  promissory  note, 
value  5^,  the  property  of  Thomas  Nevill  and  George 
Neyill,  his  masters ;  the  second  count  with  stealing  silver 
coin,  the  property  of  Thomas  Nevill  and  George  Nevill. 

It  appeared  in  evidence  that  Thomas  Nevill,  the  pri- 
soner's master,  gave  him  a  5/.  country  note,  to  get  change, 
on  the  said  25th  of  September ;  that  he  got  change,  all 
in  silver,  and  on  his  obtaining  the  change  he  said  it  was 
for  his  master,  and  that  his  master  sent  him.  The  pri- 
soner never  returned. 

The  jury  found  the  prisoner  not  guilty  on  the  first 
count,  Imt  guilty  on  the  second  count. 

The  question  reserved  for  the  consideration  of  the 
Judges  was,  whether  the  conviction  was  proper,  or 
whether  the  indictment  should  not  have  been  on  the 
statute  39  G.  3,  c.  85,  for  embezzlement  ? 

In  Easter  Term,  1826,  the  Judges  met  and  ccnisidered 
this  case,  and  held  that  the  conviction  was  wrong,  because 
as  the  masters  never  had  possession  of  the  change, 
except  by  the  hands  of  the  prisoner,  he  was  asdj  amenable 
under  the  statute  39  G.  3,  c.  85.  (b) 

(e)  Repealed  bj  7  &  8  G.  4,  c,  37,  and  in  eabstanoe  re-enacted  by  7  &  8  6. 4,  c  39; 
1.47. 
(I)  B$s  ▼.  Bmdgi,  Roaa.  &  Ry.  C.  O.  R.  160.    Kex  t.  WMk,  ib.  915. 
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REX  V.  PATRICK  M^KEAY. 

On  an  indictment  ibr  forging,  Slc  a  note  of  the  Royal  Bank  of  Scotland*  it  ie  not 
neoeesary  to  pro?e  that  any  of  the  chartera  gave  the  fiank  power  to  draw  or  hmnt 
notes;  anch  power  is  sufficiently  lecognized  by  48  G.  3,  c.  149,  s.  16,  and  65  G.  3. 
c.  184,  a.  23,  (Stamp  Acto.) 

The  prisoner  was  tried,  and  convicted  before  Mr.  Bajon 
HuLLocK,  at  the  Spring  assizes  for  the  county  of  Cum- 
berland, in  the  year  1826,  for  disposing  of  and  putting 
away  a  forged  promissory  note,  knowing  it  to  be  forged. 

The  note  was  as  follows : — 

''Edinburgh,  ONE  GUINEA. 

"  1  May,  1825.  N\  %y. 

'i  **  ThQ  Royal  Bank  of  Scotland  promise  to  pay 
S  Andrew  Bogle,  or  bearer.  One  Guinea,  on  demand,  at 
4*  their  Office  here* 

"  By  order  of  the  Court  of  Directors, 

"  Arch.  Bonar,  P.  Accountant. 
"  Geo.  Laing,  P.  Cashier. '^ 

The  case  was  clearly  proved  against  the  prisoner. 

A  charter  of  the  24th  of  February,  1804,  was  produced 
in  evidence,  whereby  it  appeared  that  this  Bank  was  an 
incorporated  bank  by  the  name  of  the  Royal  Bank  of 
Scotland. 

This  was  the  only  charter  produced ;  and  its  object 
was  merely  to  authorize  the  Company  to  increase  their 
capital,  and  it  ratified  all  the  powers  before  granted  by 
certain  charters  therein  specifically  referred  to  (six  in 
number),  in  as  ample  a  manner  and  form  as  if  they  had 
been  therein  repeated.  The  charter  put  in  evidence 
contained  no  authority  for  the  Bank  to  draw  or  issue  notes. 


REX  «.  IfKEAY^-lSafi.  131 

A  witness  who  had  been  a  clerk  in  the  estaUishment 
for  about  nine  years,  proved,  that  it  had  been  the  practice 
for  the  Royal  Bank  of  Scotland  to  issue  small  notes  of 
the  description  contained  in  the  indictment,  during  the 
whole  of  that  period,  to  a  considerable  amount  annually ; 
and  that  such  notes,  when  brought  to  the  bank  by  the 
holders,  were  paid  in  cash,  and  might  be  re-issued  if  the 
lank  thought  proper. 

The  learned  Judge  entertained  a  doubt  whether  an 
express  authority  for  the  Royal  Bank,  to  draw  and  issue 
these  notes,  ought  not  to  have  been  shown ;  and,  there- 
fore, he  thought  it  right  to  respite  the  sentence  till  the 
ensuing  assizes,  for  the  purpose  of  submitting  the  ques- 
tion, in  the  mean  time,  to  the  consideration  of  the  Judges. 

Since  the  trial  the  learned  Judge  had  referred  to  the 
48  G.  3,  c.  149,  s.  16,  and  the  55  G.  3,  c.  184,  s.  23 ; 
and  it  appeared  to  him  that  these  statutes,  if  they  do  not 
confer,  recognise,  in  the  amplest  manner,  a  legal  power 
in  the  Royal  Bank  of  Scotland  to  issue  promissory 
notes. 

In  Easter  Term,  1826,  the  Judges  met  and  considered 
this  case,  and  held  that  the  power  was  sufficiently  recog- 
nised by  the  acts  referred  to  by  the  learned  Judge  who 
tried  the  prisoner,  and  that  the  conviction  was  therefore 
proper,  (a) 

(«)  Amp  T.  Coloimii,  Ron.  dt  Ry.  65.    JSm  r.  If  JEMy,  •6. 71. 
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REX  e.  THOMAS  CURVAN. 

If  E  constable  take  a  man  without  warrant,  apoa  a  cbar|;e  wfaieh  giitB  him  no  anthcv 
rity  to  do  eo^  and  the  priBoner  nma  away  and  ie  pnrened  by  J*  9,  who  was  wHii  tb* 
^5>i[>fffBKi»  all  the  time,  and  charged  by  Mm  to  aaeUt,  and  the  man  kill  J.  S.  Co  preveoi 
bis  retaking  him,  it  will  not  be  murder  bat  manslaughter  only  ;  because  the  arrest 
was  illegal,  and  J.  8.  ought  to  have  known  it  was,  and  then  his  attnaapt  to  retak* 
Was  illegal  also;  and  that  though  the  prisoner,  whilst  in  cuatody  of  the 
struck  the  man  by  whom  the  charge  was  given,  because  a  blow,  whilst  he 
under  the  influence  of  the  proYocation  from  the  illegal  arrest  caused  by  aoefa  ipniiv 
«ruttkt  noi  justify  thecoostabie  in  detainkig  him ;  at  least  it  will  make  no  ^USucDOf 
if  the  bk)w  was  not  likely  to  be  followed  with  dangerous  consequences,  nor  made  a 
new  and  distinct  ground  of  detainer. 

The  piiscHier  was  tried  before  Mr.  Justice  Hoi^rotis 
at  the  Spring  assizes  for  the  county  of  Cambridge,  in  the 
year  1S26,  on  an  indictment  under  43  G.  3,  c.  58,  for 
feloniously,  wilfully,  maUciously,  and  unlawfully  cutting 
Edward  Walby,  one  of  his  Majesty ^s  sulijects;  and  the 
coimt  on  which  he  was  convicted,  was  for  doing  so  with 
intent  to  obstruct,  resist,  and  prevent  the  lawful  aj^re* 
hension  and  detainer  of  the  prisoner  for  a  certain  ofience, 
ipr  which  he  was  then  haUe  by  law  to  be  apprehended 
and  tletained  against  the  form  (^  the  statute,  dn:. 

It  appear^  in  evidence,  that  Jonathfui  £llis,  constable 
of  Melbourne,  apprehended  the  prisoner,  in  order  to  |ak(9 
him  before  a  justice  of  the  peace,  and  charged  the  above- 
mentioned  Edward  Walby  to  assist  hm  ui^er  the  follow- 
ing circumstances : — 

A  man  travelling  there  upon  the  highway,  told  the 
constable  that  a  man  coming  on  the  road  had  been  iJl- 
using  him,  and  charged  the  constable  in  Uie  prisoner's 
hearing  to  take  the  prisoner  before  a  magistrate  for  so 
mis-using  him;  on  which  the  constable  meeting  the 
prisoner  passing  along  the  highway,  ordered  him  to  stop 
for  insulting  a  man  on  the  road,  laid  hold  of  him,  tapped 
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huD  OD  the  shoulder^  said  he  was  his  prisoner,  and  that 
he  BbouM  take  him  to  a  magistrate,  and  ordered  Edward 
Walby  to  assist  him,  which  Edward  Walby  did,  and  to 
which  the  prisoner  submitted. 

No  particulars  of  what  the  supposed  ill-usage  or  insult 
consisted  of  appeared  in  evidence,  nor  did  diey  pass  in 
the  constable^s  view  or  hearing,  and  therefore  the  appre- 
hension and  detainer  appeared  clearly  thus  far  to  have 
been  unlawful. 

Afterwards,  and  whilst  the  prisoner  was  thus  in  cus- 
tody, and  before  they  found  a  magistrate,  the  prisoner 
Btnick  the  man,  in  the  constable's  presence,  who  had 
made  the  charge  against  him,  and  the  constable  then  also 
told  the  prisoner  he  should  take  him  before  a  magistrate ; 
and  some  time  afterwards,  as  they  were  proceeding  along 
to  a  magistrate's,  the  prisoner  ran  away  and  attempted 
to  escape,  but  was  pursued  by  Edward  Walby  by  the 
constable's  order ;  and  being  overtaken  by  him,  refused 
to  stop,  asking  Walby  where  his  authority  was,  who 
said  it  was  in  his  hand,  alluding  to  a  stick  which  Walby 
then  had  in  bis  hand,  and  which  the  prisoner  had  ^ven 
up  to  him  at  the  commencement  of  the  detainer ;  and 
withoat  further  information,  when  Walby  was  going  to 
take  hold  of  him,  the  prisoner  told  him  if  he  would  not 
let  him  go  he  would  stab  him,  and  then  gave  him  the  cut 
in  the  face  with  a  knife,  for  which  he  was  thus  indicted. 

The  learned  Judge  doubted  whether  the  effect  of  the 
first  illegal  custody  might  not  operate  upon  the  circum- 
stances thq^t  subsequently  took  place,  as  a  defence  against 
the  present  indictment,  either  in  rendering  even  the  sub- 
seqo^t  imprisonment  tortious,  or  depriving  the  prisoner's 
conduct  of  the  necessary  legal  ingredient  of  malice.  He 
thought  it  right  to  reserve  the  case  for  the  opinion  of  the 
Judges,  and  therefore  respited  the  judgment. 

In  Easter  Term,  1826,  the  Judges  met  (Gbahak,  B«> 
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Park,  J,,  and  Littlbdalb,  J,,  absent),  and  considered 
this  case ;  and  held  that  the  original  arrest  was  illegal, 
and  that  the  recaption  would  also  have  been  illegal ;  and 
therefore  the  case  would  not  have  been  murder  if  death 
had  ^isued,  and  consequently  the  prisoner  was  entitled 
to  an  acquittal. 


REX  V.  JAMES  TUCKER  the  Younger. 

On  en  indictment  for  sending  a  tiureatening  letter,  the  prieooer**  declawtione  of  tbe 

meaning  of  the  letter  are  edmiittble  OYidence. 
An  indictment  on  4  G.  4,  c  54,  (a)  for  eending  a  letter,  threatening  to  aocoee  of  an 

infamottf  crime,  need  not  Bpeciiy  each  crime;  for  the  spedfic  crime  the  piisaner 

threatoned  to  ebarge  might  intentionally  be  left  in  doohL 

The  prisoner  was  tried  before  Alexander,  C.  B.,  at 
the  Chehnsford  Spring  Assizes,  in  the  year  1826,  for 
feloniously  sending  to  James  Stanyford  Tucker  a  threat- 
ening letter,  with  a  view  and  intent  to  extort  money  from 
the  said  James  Stanyford  Tucker. 

The  letter  directed  to  the  prosecutor  was  in  the  follow- 
ing words : — 

**  Sir, — ^You  perhaps  did  not  expect  to  hear  from  me 
«  so  suddenly ;  but  when  you  turned  me  away  from  Lay- 
"  tonstone  for  a  mere  trifle,  (that  too  at  a  time  when  by 
"  the  late  failures  many  scores  of  clerks  were  out  of 
"  employ,)  you  forgot  that  I  had  you  in  my  power  through 
"  your  transactions  with  me  Jive  nights  following^  (I  hare 
^^  the  dates  and  circumstances  on  paper  written  at  the 
"  time,)  and  that  from  your  conduct  to  me  before  I  went 
**  to  live  with  you,  you  could  expect  no  mercy  fit)m  me. 
**  Did  you  not,  however,  let  it  pass  ?    In  a  few  words,  I 

(a)  Rqtealed  bj  7  dt  8  6*  4|  c.  37,  and  eiffiiiar  prof ieione  enacted  bj  7  4t  8  6. 4 
o.39,fli.8,d. 
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^  hafe  taken  advice  upoa  the  subject,  and  knOw  that  if 
^  yoa  are  obstinate,  it  is  in  my  power  to  bring  down  ruin 
«  on  your  head,  and  infamy  on  your  name.  However,  I 
<^  wifl  be  merciful.  AUow  me  to  return  to  L.  in  the  same 
<«  manner  as  before,  I  will  never  mention  it  again,  as  if  I 
*<  did  I  should  lose  ev^ry  thing,  and  gain  nothing ;  but  it 
^  is  impossible  for  me  to  get  any  situation  in  town  at  pre- 
^  sent.  It  is  not  true  that  Mrs.  T.  advertised,  as  you 
M  said ;  she  is  in  great  distress,  and  she  is  my  mother, 
<*  therefore  I  would  wish  to  afford  her  a  little  relief,  if 
^possible;  so  send  me  five  pounds  to  my  address ;  which, 
^  with  the  other  you  lent  me,  I  will  I.  O.  U.  for,  and  pay 
^  when  I  get  a  place.  If  I  do  not  hear  from  you  by 
^  Saturday  morning,  you  will  hear  of  it  (enclosing  five 
^  pounds).  Now  consider  ruin  and  beggary  on  one  side, 
^  and  wealth  and  comfort  on  the  other ;  remember,  that, 
^  if  you  are  obstinate,  it  will  cost  you  cUl;  do  as  I  say, 
^  it  will  cost  you  nothing. 

^  I  wait  your  answer  before  I  proceed.  As  yet  I  have 
^  given  Mr.  Norris  no  names.  On  Saturday  night,  (if 
**  you  are  silent,)  I  will  go  too  far  to  retract'* 

**  Yours  obediently, 
(Signed)  "  James  Tuckbr,  Junior.** 

The  second  count  charged  the  prisoner  with  threaten- 
ing to  accuse  the  said  J.  S.  Tucker  of  a  certain  infamous 
cnnie,  viz.  with  attempting  and  endeavouring  to  commit 
the  abominable  crime  of  sodomy  with  the  said  James 
Tucker,  with  the  same  intent 

The  third  count  charged  him  with  threatening  to 
accuse  the  said  J.  S.  Tucker  of  an  infamous  crime,  with 
the  same  intent 

The  fourth,  fifth,  and  sixth  counts  were  the  same  as 
the  former,  except  that  the  letter  is  called  a  paper  writing, 
and  the  direction  onutted. 
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The  third  and  sixth  counts  did  not  describe  the  speeific 
crime,  but  alleged,  generally,  an  infamous  crime. 

All  the  counts  concluded,  against  the  statute,  &e. 

The  prosecutor,  the  principal  witness,  after  prowing 
the  letter  in  question,  and  another  letter  immediatelj 
sent  by  him  to  the  prisoner  in  answer  to  it,  (found  on  the 
prisoner's  person  when  he  wai9  taken  into  custody,)  said, 
that  on  the  Saturday  following  the  Thursday  on  which  he 
received  the  letter,  he  saw  the  prisoner  at  a  public  house 
in  the  Strand,  and  that  he,  the  prosecutor,  asked  hhn 
what  he  meant  by  sending  him  that  letter,  and  what  he 
meant  by  **  transactions  five  nights  following.^  The 
prisoner  said  that  the  prosecutor  knew  what  he  meant 
The  prosecutor  denied  it ;  and  the  prisoner  afterwards 
said,  ^*I  mean,  by  taking  indecent  liberties  with  my 
person." 

The  prisoner,  in  cross-examination,  asked  the  prose- 
cutor, whether,  on  his  oath,  he  could  deny  that  he  did 
take  indecent  liberties  with  his  (prisoner's)  person.  The 
prosecutor  said  he  never  did. 

The  learned  Chief  Baron  submitted  the  following  ques- 
tion to  the  Judges,  whether  parol  evidence  to  explain  the 
letter  was  properly  received  ?  adding,  that  without  it,  the 
prisoner  could  not  have  been  convicted,  and  that  by  his 
cross-examination  he  in  effect  repeated  the  charge. 

In  Easter  Term,  1826,  all  the  Judges  (except  LrrrLE- 
BALB,  J.)  met,  and  considered  this  case,  and  were  unani- 
mously of  opinion,  that  such  evidence  was  properiy 
received,  and  that  the  conviction  was  pr(^r. 
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REX  V.  ISAIAH  JOHN  LONGSTREETH. 

Getting  a  parcel  from  a  carrier*!  servant,  by  falsely  pretending  to  be  the  person  to 
wfaon  it  is  direeted,  if  it  be  taken  anmo  futvndi,  b  a  larceny ;  for  the  servant  hu 
DO  aatboiity  to  part  with  it,  bat  to  the  right  person. 

The  prisoner  was  tried  before  Mr.  Baron  Garrow,  at 
the  Spring  assizes  for  the  county  of  Gloucester,  in  the 
jear  1826,  on  an  indictment  for  stealing,  on  the  8th  day 
of  November,  1825,  three  chests  of  tea,  and  a  bag,  the 
property  of  Samuel  Tanner  and  his  partners. 

It  appeared  in  evidence,  that  Messrs.  Tanner  and  Co., 
were  carriers  between  London  and  Tewkesbury,  at  which 
btter  place  they  have  an  office  and  warehouse.  On  the 
8th  of  November  1825,  three  chests  of  tea,  and  a  bag, 
arrived  there,  directed  "J.  Creighton,  Tewkesbury.'' 
About  a  month  before  this,  the  prisoner,  calling  himself 
Langston,  had  called  several  times  at  the  office,  inquiring 
for  teas,  and  asking  if  any  had  arrived  for  him.  The 
last  time  he  had  called  was  about  a  week  before  the  time 
in  question,  and  he  desired  the  porter  of  Messrs.  Tanner 
and  Co.,  when  any  came  to  take  it  to  his  (prisoner's) 
hoose.  When  the  tea  in  question  arrived,  it  was  taken 
by  Ae  porter  to  the  prisoner's  house  ;  but  he.  was  from 
home,  and  the  tea  was  taken  back  to  the  warehouse.  On 
the  Wednesday  following,  the  prisoner  went  to  the  por- 
ter's bouse,  and  asked  him  if  he  had  any  tea  for  him.  He 
told  him  he  did  not  know;  that  he  had  three  chests 
marked  "  J.  Creighton,"  and  said  he  did  not  know  whether 
they  were  for  the  prisoner  or  not,  as  he  did  not  know  a 
person  of  the  name  of  Creighton.  The  prisoner  said  they 
Here  his,  and  that  he  had  an  invoice  which  specified  the 
same ;  that  they  had  spelt  his  name  wrong  by  putting  a 
C.  instead  of  an  L.^  but  he  did  not  produce  any  invoice. 

VOL.  I.  18 
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The  carriage  amounted  to  eighteen  shillings  and  nine- 
pence,  for  which,  and  the  porterage,  the  prisoner  paid  one 
pound*  The  porter,  by  the  prisoner's  desire,  fetched  the 
goods  and  delivered  them  to  the  prisoner  at  his  own 
house.  On  the  Saturday  following,  J.  Creighton  applied 
to  Messrs.  Tanner  and  Ck>.'s  office  for  the  goods  in  ques- 
tion ;  and  on  being  informed  that  they  had  been  deUvered 
to  the  prisoner,  he,  accompanied  by  the  porter,  went  to 
the  prisoner's  house,  which  they  found  shut  up ;  they  then 
proceeded  to  Ledbury,  to  which  place  the  prisoner  had 
removed,  and  in  a  rug,  a  bed  quilt,  and  a  blanket,  they 
found  the  three  chests,  directed  as  three  chests  of  china, 
and  the  bag  in  a  feather  bed ;  these  were  all  in  a  wagon. 
It  further  appeared  in  evidence,  that  J.  Creighton  had 
received  an  invoice  which  corresponded  with  the  chests 
and  bags  found  at  Ledbury,  and  that  his  name  was  quite 
plain  upon  the  chest  found. 

The  jury  found  the  prisoner  guilty;  and  said  they 
were  of  opinion,  that  when  the  prisoner  inquired  at  the 
wagon  office  for  teas,  he  intended  to  obtain  property  not 
his  own,  and  when  he  obtained  the  goods  in  question,  he 
knew  they  were  not  his  property,  and  intended  to  steal 
them. 

The  learned  Judge  respited  the  judgment,  in  order  that 
the  opinion  of  the  Judges  might  be  taken,  whether  the 
conviction  was  supportable. 

In  Easter  term,  1826,  the  Judges  (Graham,  B.,  Park, 
J.  and  LiTTLEDALB,  J.  absent),  met  and  considered  this 
case,  and  held  that  the  conviction  was  right,  on  the  ground 
Uiat  the  ownership  of  the  goods  was  not  parted  with,  the 
carrier's  servant  having  no  authority  to  part  with  the 
ownership  to  th^  prisoner,  and  the  taking  was  therefore 
larceny,  (a) 


(«)  Rex  T.  Mkmut  rapim,  ii.  119.    lUx  ▼.  CmnpMl^  infra. 


SEX  «.  TBOMPSQN.— 1886.  .  139 


REX  V.  HENRY  THOMPSON. 

b  IB  indictment  ftxr  marder  or  manslaug^hter,  when  the  caaBO  of  death  is  knocking  a 
penoQ  down  open  a  alone  or  other  sabatance,  and  the  mortal  wound  is  from  aoch 
■ohtinro,  the  atatement  ahoold  be  accordingly :  a  atataroent  that  the  priaooer  atmck 
ind  beat  the  deoeaaod,  and  thereby  ga?e  him  di?eni  mortal  Uowa  and  bruiaes,  ia  not 


Thb  prisoner  was  tried  and  convicted  before  Mr»  Jus- 
tice Batlbt,  at  the  Spring  assizes  for  the  county  of 
Laocaster,  in  the  year  1826. 

The  indictment  and  inquisition  both  stated,  that  the 
prisoner  assaulted  the  deceased,  and  struck  and  beat  him 
upoD  the  head,  and  thereby  then  and  there  gaye  the 
deceased  diyers  mortal  blows  and  bruises,  of  which  mortal 
Hows  and  bruises  the  deceased  died. 

The  evidence  was,  that  the  prisoner  knocked  the 
deceased  down  by  a  blow  upon  the  head,  and  that  in 
fidiing  upon  the  ground  the  deceased  received  a  mortal 
wound. 

There  being  no  charge  of  knocking  the  deceased  to 
the  ground,  and  the  mortal  wound  having  proceeded  from 
the  fall,  the  learned  Judge  thought  the  case  fell  within  the 
decision  of  Rex  v.  Kelly ^  ante,  10 ;  but  some  of  the  gen- 
tlemen of  the  bar  doubting  whether  it  did,  and  the  point 
being  ap^^cable  to  a  case  of  murder,  as  well  as  to  a  case 
of  manslaughter,  the  learned  Judge  discharged  the  pri- 
WMier  upon  his  own  recognizance  and  reserved  the  point 
for  the  consideration  of  the  Judges. 

In  Easter  term,  1 826,  all  the  Judges  (except  Littlb- 
DALE,  J.)  met,  and  considered  this  case,  and  held  that  the 
cause  of  death  was  not  truly  stated,  and  a  pardon  was 
reciumnended. 
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REX  V.  JOHN  JACOBS. 

« 

Od  an  indictment  for  bigamy,  if  the  first  marriage  waf  in  Ireland,  it  ia  no  ofajeetion 
that  it  was  by  lioense/when  one  of  the  parties  was  onder  age,  and  that  there  was 
no  consent  of  parents,  unless  sach  marriage  was  Yacated  on  that  ground  within  • 
year,  under  9  6«  2,  c.  11,  the  Irish  Marriage  Act 

Tub  prisoner  was  tried  before  Mr.  Baxon  Graham,  at 
the  Spring  assizes  for  the  year  1826,  on  an  indictment  for 
bigamy,  by  marrying,  on  the  6th  of  April,  1813,  Dorothy 
Donovan,  and  afterwards,  on  the  22d  of  January,  1817, 
marrying  Catherine  Fitzgerald,  his  former  wtfe  bdng 
then  alive. 

The  first  mltrriage  was  proved  by  the  production  6f  the 
register  of  die  parish  church  of  Gove,  in  the  onion  of 
Glonmell,  in  Ireland,  of  John  Jacobs,  bachelor,  with 
Dorothy  Donovan,  of  Gork,  spinster,  by  license^  die  6th 
of  April,  1813,  and  by  two  witnesses  present  at  the  mar- 
riage, and  who  identified  both  parties.  One  of  the  wit- 
nesses to  the  marrmge  proved  that,  about  two  years  ago, 
the  prisoner  applied  to  her  to  prove  the  first  marriage, 
and  that  she  proved  it  in  a  suit  brought  against  Dorothy 
Donovan ;  that  at  the  time  of  his  marriage  the  prisoner 
appeared  to  be  above  seventeen  years  of  age.  Cohabita- 
tion as  husband  and  wife  in  Ireland  was  proved  for  a  short 
time,  and  afterwards  in  England  till  within  a  few  monds. 

The  second  marriage  was  clearly  proved ;  the  first  wife 
was  still  alive. 

For  the  prisoner  it  was  proved  that  he  was  only  six- 
teen years  and  a  few  months  old,  at  the  time  of  the  first 
marriage  in  1813,  and  that  his  father  did  not  consent  to 
the  marriage. 

It  was  objected,  oa  behalf  of  the  prisoner,  that  the 
marriage,  without  the  consent  of  the  father,  was 
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For  the  prosecution  it  was  answered,  that  the  26  6* 
%c.33,  does  not  extend  to  Ireland. 

It  was  then  asserted  by  the  prisoner's  counsel,  that  a 
guDihr  act  had  passed  in  Ireland,  but  such  act  was  not 
produced. 

The  learned  Judge  thought  that  by  the  common  law, 
ia  Ireland  as  well  as  in  England,  the  marriage  was  vatid ; 
and  that  if  any  Irish  act  had  made  such  a  marriage  void, 
it  lay  on  the  jHrisoner  to  show  it ;  and  therefore  he  left 
the  case  to  the  jury,  with  his  opinion  that  the  first  mar- 
liage  was  Talid,  and  the  jury  found  the  prisoner  guilty. 

The  learned  Judge  res{Mted  the  judgment,  in  order  to 
take  the  opinion  of  the  Judges  as  to  that  point,  and  that 
if  there  were  any  such  Irish  act  of  parliament,  the  pri- 
flODer  might  have  the  benefit  of  it. 

Iq  Easter  Term,  1826,  the  Judges  met,  and  considered 
this  case ;  and  upon  reference  to  the  Irish  marriage  act, 
9  6. 2,  c.  11,  were  c^  opinion,  that  though  that  act  has 
words  to  make  such  a  marriage  void,  yet  other  parts  of 
the  act  show  it  is  voidable  only,  and  any  proceedings  to 
aymd  it  must  be  taken  within  a  year ;  and  therefore  they 
held  the  first  marriage  binding,  and  the  conviction  proper. 


REX  V.  HENRY  BARTON. 

orntteringr «  neaipt  at  the  foot  of  an  acooont,  ia  not  within  the  9  6. 2,  e.  SS, 
if  niefa  receipt  ia  mgaod  with  initiala  only,  and  there  ia  nothing  in  the  indfastmint  t6 
aplain  what  tliooe  initiala  mean,  though  aneh  receipt  ia  doBoribed  aa  being  in  the 
buidwriling  of  a  person  whoae  name  agrees  with  thoae  initiala,  and  ia  stated  to  have 
ben  written  by  likn  as  a  receipt  ibr  other'a  mone7,and  Akofy  afllxed  at  the  fbot  of 
■nother'a  account 
An  ioifictinent  Ibr  forging  or  uttering  a  receipt  in  the  name  of  T.  S.  should  aliow  that 
T.  Sb  wu  a  person  to  wlwm  tlie  money  might  hare  been  paid. 

Thb  prisoner  was  tried  and  convicted  before  Mr. 
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Justice    Batley,  at  the  Lancaster  Spring  Assizes  in 
the  year  1826,  of  publishing  as  true  a  forged  receipt. 

The  indictment  stated,  that  a  precept  had  been  issued 
by  Christopher  Hindle,  one  of  the  high  constables  for  the 
hundred  of  Blackburn,  directed  to  the  oyerseers  of  the 
poor  of  Clayton-le-dale,  to  collect  21/.  11  s*  4d.;  that  a 
receipt  fo!r  money,  viz.  for  the  sum  of  21/.  ll^.  4e/.,  had 
been  forged,  by  falsely  affixing  and  cementing  to  the  said 
precept,  at  the  foot  thereof,  a  certain  receipt  in  the  hand- 
writing of  one  Henry  Hargreaves,  of  the  tenor  following; 
that  is  to  say,  ^  1825,  Rec^H.  H.,''  which  had,  before 
then,  been  made  and  written  by  the  said  Henry  Har- 
greaves, as  a  receipt  for  certain  odier  money,  and  Aat 
the  prisoner  published  the  said  forged  receipt  as  and  for 
a  true  and  genuine  receipt  for  the  said  sum  of  21/.  lU 
4d.y  with  intent  to  defraud  .the  said  Henry  Hargreaves. 

A  motion  was  made  in  arrest  of  judgment,  on  the 
ground  that  there  should  have  been  some  averment  or 
innuendo  to  have  explained  what  was  meant  by  the  abbre- 
viated word  "  Rec*'' "  and  what  by  the  initials  "  H.  H." 
Hunter's  case.  East,  P.  C.  928 ;  Tistick's  case,  ibid.  925; 
and  Rex  v.  TTiompsimj  Russ.  1635,  were  cited. 

The  learned  Judge  thought  the  objections  deserved 
consideration,  and  saved  the  case  for  the  opinion  of  aD 
the  learned  Judges. 

The  indictment  appeared  to  the  learned  Judge  to  be 
open  also  to  another  objection,  viz.,  that  it  is  not  shown 
what  connection  Henry  Hargreaves  had  with  Hindle  or 
with  the  receipt. 

In  Easter  Term,  1826,  the  Judges  met,  and  considered 
this  case;  and  held  the  indictment  bad,  because  there 
was  nothing  to  show  what  the  initials  H.  H.  meant,  and 
because  there  was  nothing  to  show  what  connection 
Hargreaves  had  with  Hindle  or  with  the  receipt. 
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REX  V.  ELIZA  ARCHER  and  Others. 

Upoo  t  joint  charge  tgainst  hasband  and  wife,  of  receiving  stolen  goods,  the  wife 
cannot  properly  be  oonvicted  if  the  hoaband  is. 

This  was  an  indictment  against  Eliza  Archer  and 
Sophia  Archer  as  principals,  and  Jdhn  Archer,  senior,  and 
Maiy  his  wife,  John  Archer,  junor,  aged  about  18  or  20 
jeaiB,  and  a  younger  son,  aged  about  eight  or  ten  years, 
both  living  with  their  father,  as  accessories  after  the  fact. 

The  charge  against  the  principals  was  burglary  in  the 
dweUing-house  of  John  Gibbs,  a  draper  and  shopkeeper 
in  the  parish  of  West  Peckham,  on  the  2d  of  March, 
1826,  and  stealing  goods  thereout,  and  more  than  10/.  in 
money,  to  the  amount  in  all  of  above  30/. ;  and  against 
the  four  other  prisoners,  that  of  receiving  the  goods,  &€•, 
knowing  them  to  be  stolen. 

The  case  was  tried  before  Mr.  Baron  Graham,  at  the 
Spring  assizes  for  the  county  of  Kent,  in  the  year  1826. 

The  burglary  was  proved  to  have  been  committed  on 
Thorsday  the  2d,  or  Friday  the  3d  of  March,  and  the 
learned  Judge  thought  satisfactorily,  as  to  the  two  young 
women  prisoners,  though  it  was  probable  they  were 
assisted  by  the  prisoner  John  Archer,  junior,  but  the 
evidence  did  not  reach  him. 

The  prisoners  were  all  of  one  family,  and  Uved  in  the 
same  house  at  Cranbrooke  in  Kent,  at  a  distance  of 
twenty-four  miles  from  the  house  of  the  prosecutor.  The 
fiither  was  a  chimney-sweeper,  and  was  in  the  habit  of 
traveOing  with  his  whole  family  about  the  country  every 
six  weeks  to  sweep  chinmies,  and  all  of  them  were  well 
acquainted  with  West  Peckhanu  • 
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John  Archer,  junior,  and  the  youngest  son,  were  both 
acquitted. 

The  evidence  affecting  the  prisoners,  John  Archer, 
senior,  and  Mary  his  wife,  was  to  this  effect : — ^The  two 
prisoners,  Eliza  and  Sophia  Archer,  were  traced,  on 
Saturday,  the  4th  of  March,  from  near  West  Peckham 
to  Cranbrooke,  where  their  father  and  mother  then  were  j 
they  took  from  the  coach  which  brought  them  to  Cran- 
brooke, a  quantity  of  drapery  goods  in  a  basket,  and  three 
or  four  bundles,  and  went  towards  their  father's  house. 
On  that  day,  being  Saturday,  the  4th,  between  nine  and 
ten  o'clock  at  night,  the  mother,  Mary  w^xcher,  and  her 
two  daughters,  came  to  the  house  of  a  draper  at  Cran- 
brooke, and  brought  two  trunks,  a  red  and  a  blue  one. 
It  was  proved  by  a  person  who  lived  in  a  cottage  adjoin- 
ing that  of  the  prisoner,  that  he  could  see  through  Archer's 
kitchen  window,  and  that  on  Sunday,  the  4th  of  March, 
on  looking  through  he  saw  all  the  six  prisoners  there,  and 
the  two  daughters  were  packing  a  blue  box. 

On  Monday,  the  7th  of  March,  the  constable  of  Cran- 
brooke went  with  Gibbs,  the  prosecutor,  to  search  Archer's 
house.  They  found  Mary  Archer,  the  wife,  at  home ;  the 
constable  asked  her  if  either  of  her  daughters  were  at 
home;  she  said  they  wete  not.  The  constable  then 
stated  as  follows : — ^I  asked  her,  Mrs.  Archer,  what  her 
daughters  had  done  with  the  boxes  they  had  brought 
home  on  Saturday  night ;  she  said  they  had  taken  them 
to  the  Bell  at  Milksome  Street,  to  Mr.  Dunce,  of  New 
Cross.  I  asked  her  if  she  had  any  part  left  in  the  house; 
she  said  no,  what  she  had  in  her  house  was  her  own.  I  told 
her  I  must  search ;  she  said  very  well,  and  was  proceeding 
up  stairs ;  slie  said,  if  you  come  up,  I'll  show  you  what  I 
have  got.  I  followed  her  into  the  bed*room :  I  there  found 
a  common  deal-box.  I  asked  her  for  the  key ;  she  gave  it 
me,  and  I  unlocked  it.  She  said  I  should  find  nothing  theie 
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bat  a  piece  of  cotton,  and  a  gown-piece,  which  her  daugh- 
ters had  given  her ;  I  examined  the  box ;  I  found  iieveral 
pieces  of  print,  some  pieces  of  caUco,  and  a  piece  or  two 
of  moslin.  I  then  searched  a  drawer ;  she  said  I  should 
£nd  nothing  there  but  a  few  old  rags :  I  found  a  piece  of 
table  linen  at  the  back  of  the  drawer  behind  some  old 
dotbes ;  I  found  seyeral  other  things ;  gown-pieces,  mus- 
lins, and  calicoes.  There  was  another  box  in  the  room, 
of  which  she  said  her  youngest  son  had  the  key ;  and  my 
brother  officer  got  the  key  from  the  boy,  and  found  other 
articles  in  it  I  then  went  down  stairs,  and  in  a  cupboard 
I  foaod  some  black  and  green  tea  of  the  quality  stolen. 
The  whole  of  these  things  were  proved  to  be  the  prose- 
Gator's. 

The  constable  then  went  in  pursuit  of  the  boxes  which 
were  sent  to  London,  followed  the  wagon  to  Mr. 
Dance's,  New  Cross,  near  London,  and  there  he  found 
the  two  daughters  ready  to  receive  the  two  boxes,  which 
he  secured;  they  contained  nearly  all  the  rest  of  the 
property. 

The  learned  Judge  told  the  jury,  that  generally  speak- 
ing, the  law  does  not  impute  to  the  wife  those  oflfences 
which  she  might  be  supposed  to  have  concurred  in  by  the 
coercion  or  influence  of  her  husband,  and  particularly 
where  his  house  is  made  the  receptacle  of  stolen  goods ; 
bat  if  the  wife  appears  to  have  taken  an  active  and  inde- 
pendent part,  and  to  have  endeavoured  to .  conceal  the 
stolen  goods  more  effectually  than  her  husband  could 
have  done,  and  by  her  own  acts,  she  would  be  responsi- 
Ue  as  for  her  own  uncontrolled  offence. 

The  jury  found  the  prisoners,  Eliza  and  Sophia  Archer, 
and  also  John  Archer,  senior,  and  Mary  his  wife,  guiky ; 
bat  the  learned  Judge  respited  the  sentence  of  the  latter, 
t6  take  the  opinion  of  the  Judges  whether  his  direction 
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was  substantially  right,  or  whether  the  evidence  sustaiiied 
the  finding  of  the  jury. 

In  Easter  term,  1826,  all  the  Judges,  (except  Lim^ 
BALK,  J.)  met,  and  considered  this  case,  and  held,  tiiat  as 
the  charge  against  the  husband  and  wife  was  joint,  and 
it  had  not  been  left  to  the  jury  to  say  whether  she  received 
the  goods  in  the  absence  of  the  husband,  the  conviction 
of  the  wife  could  not  be  supported,  though  she  had  been 
more  active  than  her  husband ;  and  a  pardon  for  her  was 
recommended,  (a). 

(«)  Btx  V.  Morrit,  Rum.  it.  Ry.  270. 


THE  KING  V.  HENRY  DUNN  and  MARTHA  SMITH. 

In  an  indictment  for  itealing  seyeral  articles,  it  is  no  gronnd  for  confming  the  proie. 
oator's  pro6f  to  tome  of  the  articles,  that  ihej  miglit  have  been,  and  pn^Uy  wen, 
stolen  at  different  times,  if  they  might  have  been  stolen  all  at  once. 

But  on  an  indictment  against  a  receiver  fbr  receiving  several  articles,  if  it  appeir  that 
they  were  received  at  different  times,  the  prosecutor  may  be  pat  to  his  election. 

fiat  evidence  may  be  given  of  all  the  receipts,  for  the  porpose  of  proving  guilty  know- 
ledge in  the  receiving,  at  least,  of  all  prior  to  that  oo  which  the  prosecutor  elects  to 
proceed. 

Thb  prisoners  were  tried  before  Mr.  Justice  LrrtLS- 
DALE,  at  the  Old  Bailey  sessions,  in  September,  1836, 
(present  Mr.  Justice  Gasblee,)  upon  an  indictment ^hkh 
charged  the  prisoner  Dunn  with  stealing,  x>n  the  26th 
July,  a  quantity  of  robes,  silk  splicer,  caps,  collars,  hand- 
kerchiefs, stockings,  gloves,  printed  cotton,  diaids,  scarfs, 
a  parasol,  veils,  ginghams,  cloth,  muslin,  linen,  and  a  bat, 
pf  George  Drake  Sewell  and  liiomas  Cross,  his  mastm, 
in  Iheir  dwelting*house ;  and  charged  the  prisoner  Smith 
with  having  received  the  aforesaid  goods,  well  knowing 
the  same  to  have  been  stolen. 


REX  V.  DUNN.— 18S6.  U7 

The  aggregate  value  of  the  property,  as  laid  in  the 
indictmeat^  was  between  70/.  and  80/. 

The  prisoner  Dunn  was  shopman  to  the  prosecutors. 

No  evidence  was  given  of  his  having  been  seen  to  take 
aoy  thing  in  the  house,  nor  that  any  thing  was  missed  till 
ju8t  before  his  apprehension :  which  apprehension,  and 
that  of  the  prisoner  Smith,  was  on  the  30th  of  July.  The 
eyidence  against  him  was,  that  after  he  was  apprehended' 
he  admitted  having  taken  from  the  prosecutors  a  great 
TEiiety  of  things,  some  of  which  he  had  taken  and  sent  to 
the  prisoner  Smith,  and  some  he  had  sent  into  the  coua- 
tiy;  and  as  to  those  which  the  prisoner  Smith  had,  he 
described  some  as  having  been  pledged  by  her,  others  as 
haviog  been  made  up  into  dresses,  and  others  as  having 
beeo  sent  by  Smith  to  another  woman ;  and  there  was 
also  evidence,  that  in  the  month  of  May  he  had  taken 
some  bed  famiture  to  the  lodgings  of  the  prisoner  Smith, 
aad  given  it  to  her ;  and  which  bed  furniture  was  proved 
to  belong  to  the  prosecutors. 

C^s,  the  prosecutor,  swore,  that  he  had  no  doubt  that 
the  articles  were  taken  from  him  at  several  different 
tioaes ;  and  it  appeared  probable  that  that  was  the  case, 
firom  the  great  variety  of  the  articles,  and  also  from  its 
appearing  that  the  prisoner  Smith  had  been  in  the  habit 
of  pledging  several  articles,  at  different  times,  during  a 
period  of  between  four  and  five  months. 

The  evidence  against  Smith,  of  her  receiving  the  goods, 
waa,  that  many  were  found  in  her  possession ;  others 
pledged  with  different  pawnbrokers,  both  by  herself  and 
by  other  persons  by  her  direction,  at  different  times,  for 
a  period  c^  between  four  and  five  months  before  her 
aj^hension ;  and  other  parcels  of  the  goods  were  sent 
by  Smith  to  another  woman ;  and  other  parcels  were 
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proved  to  have  come  into  Smith's  possession,  at  several 
and  distinct  times.  The  prisoner  Smith  admitted,  that 
all  these  things  had  been  given  to  her  by  the  prisoner 
Dunn,  but  she  denied  knowing  that  they  had  been 
stolen. 

It  was  objected  by  the  counsel  for  the  prisoners,  that, 
upon  this  evidence,  it  appeared  that  these  things  must 
have  been  taken  by  Dunn,  at  several  different  times ; 
and  that  as  to  Smith  it  was  proved,  that  things  came 
from  Dunn  to  her  upon  several  and  distinct  occasions ; 
and  that  as  the  prosecutor  could  only  go  upon  one  felony, 
he  should  elect  what  particular  articles  he  meant  to 
rely  upon,  both  as  to  one  time  of  stealing  by  Dunn,  as 
far  as  affected  him,  and  as  to  one  time  of  receiving 
by  Smith  of  the  things  so  stolen,  as  far  as  affected 
Smith. 

The  learned  Judge  said,  there  was  one  part  of  the 
evidence,  viz.  that  of  Dunn  bringing  the  cotton  furniture 
to  Smith,  and  giving  it  to  her,  which  appeared'ito  prove 
one  entire  transaction  of  a  taking  by  Dunn,  and  a  receiving 
by  Smith,  of  the  same  articles. 

The  counsel  for  the  prosecution  then  said  they  would 
abandon  this  transaction,  as  constituting  the  felony  to 
support  the  indictment ;  but  they  claimed  the  benefit  of 
the  receipt  of  that  furniture  by  ^ith,  to  show  a  guilty 
knowledge  in  her. 

Upon  this  the  learned  Judge  said,  that  as  to  Dunn  he 
could,  not  compel  the  prosecutors  to  elect  what  set  of 
goods  they  reUed  upon ;  and  that  though  it  was  {Hrobable 
the  goods  were  taken  at  different  times,  it  was  not  impos- 
sible but  that  they  had  been  all  taken  at  one  time,  and 
that  there  was  nothing  to  guide  the  prosecutors  in  making 
a  selection  of  two  or  three  particular  things,  as  taken 
together. 
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Bat  tfie  learned  Judge  decided,  that  as  to  the  prisoner 
Smith,  as  there  was  evidence  that  some  of  the  things  did 
c(HDe  at  diffisrent  times,  these  were  several  distinct  acts 
of  receiving;  and  that,  therefore,  as  to  her,  they  must 
elect  what  act  of  receiving  they  reUed  upon  to  support 
the  felonious  receiving ;  the  prosecutors  ^eu  elected  to 
go,  as  to  Smith,  upon  the  receiving  two  particular  pieces 
of  silk,  as  to  which  there  was  evidence  of  each  piece  being 
of  tbe  value  of  SOs.,  and  a  muslin  dress,  as  to  which  there 
was  evidence  of  its  being  of  the  value  of  SOs. 

The  counsel  for  the  prisoner  Smith  then  objected,  as 
he  had  also  done  in  the  earlier  part  of  the  trial,  that 
evidence  ought  not  to  be  allowed  of  the  prisoner  Smith 
having  pledged  or  disposed  of,  or  having  in  her  posses- 
sioQ  the  other  articles  of  the  stolen  property,  in  order  to 
raise  an  inference  that  she  knew  it  had  been  stolen.  But 
though  this  pledging  and  disposing,  and  having  in  her 
possession  the  goods,  extended  over  a  great  length  of 
time,  between  four  and  five  months,  yet  as  all  the  pro- 
perty had  been  stolen  from  the  same  persons,  and  had  all 
been  brought  to  her  by  the  prisoner  Dunn,  the  learned 
Judge  thought  it  was  admissible,  and  proper  to  be  left  to 
the  jury,  as  an  ingredient  to  make  out  the  guilty  know- 
ledge. 

In  summing  up  the  case  to  the  jury,  the  learned  Judge 
particularly  drew  their  attention  to  the  two  pieces  of  silk, 
(as  to  the  muslin,  upon  which  also  the  counsel  for  the 
proBecution  had  made  their  election  as  to  Smith,  there 
was  less  evidence  about  it),  because,  unless  they  should 
find  the  prisoner  Dunn  guilty  of  stealing  one  or  both  these 
pieces  of  silk,  the  prisoner  Smith  must  be  acquitted ;  and 
the  learned  Judge  pointed  out  the  circumstances  as  to  the 
silk,  as  far  as  they  affected  each  of  the  prisoners,  and  also 
the  evidence  given  of  the  value  of  each  piece,  cautioning 
them  that  they  were  not  to  suffer  in  their  minds,  any 
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admissions  of  Dunn  to  affect  Smith,  or  those  of  Smith  to 
affect  Dunn. 

The  learded  Judge  also  told  them,  that  unless  they 
were  satisfied  that  Dunn  stole  one  or  both  of  the  pieces 
of  silk,  they  must  acquit  Smith ;  but  if  they  should  do  so, 
they  might  nevertheless  consider  as  to  Dunn  whether  he 
stole  any  of  the  other  articles,  but  that  to  support  the 
capital  part  of  the  charge,  they  must  be  satisfied  that  he 
had  taken  in  the  dweUing-house,  at  one  time,  several 
articles,  amounting,  in  the  whole,  to  the  value  of  upwards 
of  forty  shillings,  or  else  that  he  took  some  one  article 
of  the  value  of  more  than  forty  shillings. 

The  learned  Judge  also  told  the  jury,  as  to  Smith, 
as  it  appeared  the  different  articles  had  all  be^n  taken 
firom  the  house  of  the  prosecutors,  and  had  all  come  into 
the  possession  of  Smith  firom  Dunn,  that  they  might  take 
into  their  consideration,  the  circumstance  of  her  haying 
the  various  articles  of  stolen  property  in  her  posseasioD, 
and  pledging  or  otherwise  disposing  of  them  at  various 
times,  as  an  ingredient  in  coming  to  a  determinatioD, 
whether,  when  she  received  the  two  pieces  of  silk,  she 
knew  them  or  either  of  them  to  have  been  stolen. 

The  jury  found  both  the  prisoners  guilty. 

The  learned  Judge  respited  the  judgment,  that  the 
opinion  of  the  Judges  might  be  taken,  whether  the  pro- 
secutor ought  to  have  been  put  to  his  election,  as  to 
which  of  the  articles  he  would  proceed  upon  as  against 
Dunn,  and  also  whether  the  evidence  of  ^nith  having  in 
her  possession,  and  pledging,  and  otherwise  disposmg  of 
other  stolen  property  as  before  stated,  ought  to  Imve  been 
so  submitted  to  the  jury. 

In  Michaelmas  Term,  1^26,  the  Judges  met,  and  con- 
sidered this  case,  and  were  unanimously  of  opinion, 
that  the  learned  Judge  was  right  in  not  requiring  an 
election  as  to  Puim ;  and  that  evjd^ice  of  other  acts  d 
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recemng  was  properly  admitted  against  Smith,  and  the 
ooimctimi  was  therefore  right  (a) 

« 

(«)  Itt  T.  Vnoke^  Hms.  &,  Rj.  C.  C,  R.531.    lUx  t.  JBfltt/  6  B.  4&  C  145.  '  Aex 
T.  noRM,  East,  P.  C.  934. 

•Eng.  Com.  Law  Reps.  ziiL  133. 


REX  V.  THOMAS  BARHAM. 

Ota  IB  imlietiDeiit  on  57  0. 9,  e.  90,  for  haying'  entered  a  given  dose,  with  intent  there 
to  kin  game,  aod  being  there  fbmd  armed,  it  is  ncoaeaary  to  prove  an  entiy  with 
that  intent  into  the  dose  specified.  Bat  ^mre^  whether  it  is  necessary  he 
riHoU  hare  such  an  intent  in  the  place  in  which  he  is  found  armed,  unleas  so  stated 
intheiadietiiieot(*) 

Thb  defendant  was  tried  befc^e  Mr.  Justice  Gasblbr, 
at  the  Winter  gaol  delivery  for  the  county  of  Sussex,  in 
the  year  1826,  upon  an  indictment  founded  on  57  G.  3, 
c  90,  which  charged,  that  the  defendant,  on  the  1 9th  of 
November,  7  G,  4,  entered  into  a  certain  close  situate  in 
the  palish  of  Battle,  in  the  ooci^tion  of  Thomas  Quaife, 
with  the  intent  then  and  there  illegally  to  destroy,  take, 
and  kill,  and  to  aid,  i^t,  and  assist  other  persons,  to  the 
jurors  unknown,  illegally  to  destroy,  take,  and  kill  game 
and  rabbits ;  and  having  so  entered  into  the  said  close 
was,  in  the  night,  between  the  hours,  &c.,  to  wit,  &c., 
found  in  the  close  aforesaid  armed  with  a  gun,  against 
the  statute,  dsc. 

The  words  of  the  statute  are,  ^  that  if  any  person  or 
persons  having  entered  into  any  forest,  chase,  park, 
wood,  plantation,  close,  or  odier  open  or  enclosed  ground, 
with  tl]^  intent  ill^ally  to  destroy,  take,  or  kill  g^me  or 
labbits,  or  with  the  intent  to  aid,  abet,  and  assist  any 

(1}  Ub9  T.  Wvrktr^  vtfrm^  p.  166. 


152  1  M0ODT9  CROWN  CiSE& 

person  or  persons  iUegaUy  to  destroy,  take,  or  kill  game 
or  rabbits,  shall  be  found  at  night,  &c.,  armed  with  any 
gun,  cross-bow,  fire-arms^  or  bludgeon,  or  any  other 
offensive  weapon,  every  such  person  so  offending,  being 
thereof  lawfidly  convicted,  shall  be  adjudged  guilty  of  a 
misdemeanor,''  &c.' 

The  two  witnesses  for  the  prosecution,  who  were 
lookers-out  of  Sir  (Jeorge  Prescott,  about  five  o'clock  of 
the  morning  of  the  day  stated  in  the  indictment,  saw 
four  men  in  a  field  called  the  Brook  Land,  in  the  occupa- 
tion of  Thomas  Quaife,  which  adjoined  a  wood,  and  in 
which  field  there  was  a  foot-path ;  observing  them  to  be 
coming  along  the  Brook  Land,  the  witnesses  went  into 
an  adjoining  field,  also  in  the  occupation  of  Mr.  Quaife, 
called  the  Hop  Garden,  towards  which  the  men  were 
coming ;  and  as  soon  as  they  got  into  the  Hop  Garden, 
the  witnesses  met  them.  The  defendant,  who  was  one 
of  the  four,  struck  one  of  the  witnesses  with  a  gun,  and 
threw  it  behind  him  into  the  Brook  Land,  firom  whence 
they  had  come,  and  where  a  gun  was  found  late  in  the 
same  day ;  the  defendant  was  immediately  taken,  and 
had  a  brace  of  pheasants  in  his  pockets.  There  were 
two  woods  which  were  preserves  for  game  adjoining  to 
the  Hop  Garden,  on  the  opposite  side  to  that  on  which 
the  defendant  entered,  and  tiie  foot-path,  in  the  Brook 
Land,  led  to  Adliscomb,  where  the  defendant  resided. 

Upon  this  evidence  the  defendant's  counsel  con- 
tended, that  there  was  no  evidence  of  the  prisoner 
having  entered  the  Hop  Garden  with  intent  to  kill 
game  there ;  that  supposing  the  jury  to  be  of  opinion 
that  the  defendant  had  killed  the  pheasants  in  the 
wood,  of  which  there  was  no  proof,  the  circumstance 
of  his  having  been  first  seen  in  the  field,  through 
which  a  path  led  to  the  defendant's  residence,  was 
one  from  which  he  might  be  supposed  to  be  satisfied 
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with  what  he  had  done,  and  to  be  returning  home ;  or  if 
not,  that  the  object  must  be  to  kiU  game,  not  in  the  Hop 
Gfxrden^  but  in  the  two  adjoining  woods,  which  were 
stated  to  be  preserves  for  game ;  and  he  insisted  that 
upon  the  construction  of  the  statute  they  must  be  satis- 
fied the  defendant  intended  to  kill  game  in  the  close  in 
which  he  was  found. 

Observing  there  was  a  distinction  between  the  present 
act  and  those  which  had  preceded  it,  but  were  now 
repealed,  viz.  39  &  40  G.  3,  c.  50,  and  56  G.  3,  c.  130, 
in  which  the  offence  was  described  to  be  the  entering  into, 
or  being  found  in,  any  forest,  &c.,  the  learned  Judge 
thought  it  right,  in  order  that  the  opinion  of  the  Judges 
should,  if  necessary,  be  taken  upon  the  construction  of 
the  act,  and  upon  the  particular  frame  of  the  indictment, 
to  desire  the  opinion  of  the  jury,  whether  the  defendant 
was  returning  home,  or  still  in  the  pursuit  of  game ;  and 
if  the  latter,  whether  they  thought  the  intention  of  the 
defendant  was,  to  kill  game  in  the  Hop  Garden,  as  alleged 
in  the  indictment. 

The  jury  found  the  defendant  was  still  in  the  pursuit  of 
game ;  but  they  could  not  say  whether  in  the  Hqp  Gar« 
den  or  elsewhere. 

The  learned  Judge  respited  the  sentence  until  the  next 
gaol  deUveiy,  and  directed  the  defendant  to  be  discharged 
upon  bail  to  appear  and  receive  judgment. 

In  Hilary  term,  1827,  the  Judges  met  and  considered 
this  case ;  and  held  the  conviction  wrong,  inasmuch  as 
the  entiy,  with  intent  to  kill  game,  was  confined  by  the 
indictnoent  to  the  close  specified,  it  was  therefore  neces* 
sary  to  prove  the  intent  as  to  that  close. 

TOL.  I.  20 
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REX  V.  THOMAS  ALLEN. 

For  killing  a  fallow  deer,  in  the  uninclosed  park  of  the 
forest  of  Waltham,  without  the  consent  of  the  King, 
the  owner  of  the  deer,  after  a  former  conviction; 

REX  V.  ARGENT,  CRUSSALL,  and  GREEN. 

For  entering  a  yard  adjoining  and  belonging  to  the  dwell- 
ing-house of  John  Greenwood,  and  taking  fish  out  of  a 
pond  without  consent,  6ic. : 

REX  V.  CHAMBERLAIN  and  HOPWOOD. 

For  taking  fish  in  Garemont  Park,  belonging  td  His 
Serene  Highness  the  Prince  of  Saxe  Cobourg,  without 
consent  of  the  owner. 

On  an  IndieUnent  on  43  6. 3,  c  107,  b.  1,  («),  tboagh  there  mast  be  aDine  eridenee  Is 
negative  the  owner*!  oonaent,  the  owner  need  not  be  called  for  the  purpose ;  his  Doa* 
consent  may  be  inferred  from  other  circumstancea,  or  proved  by  his  agents. 

These  several  indictments  were  tried  before  Mr.  Jus- 
tice Gasbleb,  on  the  last  winter  circuit.  The  two  first 
in  the  county  of  Essex,  the  last  in  the  county  of  Surrey. 

In  each  case,  the  ofifence  was  conunitted  under  dream' 
stances  which  the  learned  Judge  thought  quite  sufficieot 
to  warrant  the  jury  in  finding  non-consent  of  the  owner, 
admitting  the  onus  of  proving  such  non-consent  to  lie  on 
the  prosecutor ;  but  Mr.  Justice  Lawbencb,  having  been 


(a)  Repealed  by  7  &  8  0. 4,  c.  27,  and  other  pnmsions  lubiUtated  byl&8G.4, 
e.29: 
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reported  in  Rex  v.  Rodgersj  2  Camp.  654,  to  have  held 
that  it  was  necessary  to  call  the  owner  to  proye  such 
DOD-consentf  further  evidence  was  gone  into,  by  calling 
the  persons  engaged  in  the  management  of  the  diflferent 
properties,  but  not  the  owner  in  either  case.  John 
Greenwood,  th^  owner  in  one  of  them,  was  a  Quaker. 

The  learned  Judge  held  this  proof  sufficient ;  but  as 
the  question  was  of  ordinary  occurrence,  he  thought  it 
right  to  request  the  opinion  of  the  Judges  upon  it. 

Id  Hilary  Term,  1827,  the  Judges  met  and  considered 
these  cases,  and  held  the  convictions  right. 


REX  V.  FRANCIS  WALKER. 

Sitiliiif  nSk  of  puchmeBt  will  be  laroeny  aoeordinf  to  tbe  filoe  of  the  parehmeiitt 
thoQigh  they  are  the  leoords  of  a  court  of  joetice,  unleM  they  coooem  the  realty,  (a) 

The  prisoner  was  tried  before  Nbwman  Knowllts,  the 
Recorder,  at  the  September  sessions  at  the  Old  Bailey  in 
the  year  1826,  for  grand  larceny. 


(c)  Bj  7  &  8  G.  4,  o.  29,  e.  21,  it  it  enacted  that  if  any  peraon  ahall  iteal,  or  shall 
fir  1D7  fbndoleat  porpoee  take  irom  its  piaoe  of  deposit  for  the  time  beinf  ,  or  from 
aay  p«nn  Mnof  the  law  Ail  custody  thereof,  or  shall  vnlawAilly  or  maHdooaly  oblila- 
nla^  isjore,  or  destroy  any  record,  writ,  return,  panel,  process,  interrogatory,  depositioDt 
iflidiTit,  rale,  order,  or  warrant  of  attorney,  or  any  ori|pnal  docmnent  whatsoever  of  or 
kioDgiBf  to  any  oonrt  of  reoordi  or  relattng  to  any  matter  efrll  or  criminal.  begtm« 
dsprnfiiy,  or  terminated  in  any  such  ooort ;  or  any  biU,  answer,  interrqgaiory,  depo> 
■&A,  tffidatit,  order,  or  decree ;  or  any  original  document  whatsoever  of  or  belonging 
to  1117  eoort  of  equity,  or  relating  to  any  cause  or  matter  began,  depending,  or  ternu- 
vUA  m  any  soch  court ;  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
bosg  eooricted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyood  the  seas  for  the  term  of  seven  years,  or  to  sufier  such  other  punishment,  by 
Bnesr  imprisonmeDt,  or  by  both,  as  the  court  shall  award;  and  it  shall  not,  in  any 
iodietment  for  such  ofience,  be  necessary  to  allege,  that  tbe  article  in  respect  of  which 
the  oSbnee  is  AftmmittiMi  ii  the  property  of  any  person,  or  that  the  same  is  of  any 
nloe. 
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The  indictment  consisted  of  eight  counts.  The  first 
count  charged  him  with  stealing,  on  the  9th  of  October, 
in  the  Inner  Temple,  one  roll  of  parchment,  being  records 
of  the  Court  of  Common  Pleas  at  Westminster,  and  con- 
taining remembrances  and  rolls  of  the  said  court,  and 
dockets  of  causes  entered  of  record  in  the  said  court, 
value  ten  shillings,  the  property  of  our  lord  the  King. 

The  second  count  was  the  same  as  the  first,  except 
laying  the  property  to  be  in  the  four  Judges  of  the 
Court  of  Common  Pleas  by  their  respective  names  and 
ofiSices. 

The  third  count  was  the  same  as  the  first,  except  laying 
the  property  in  the  three  prothonotaries  of  die  said  court 
by  dieir  respective  names  and  offices. 

The  fourth  count  was  the  same  as  the  first,  except 
laying  the  property  in  Thomas  Sherwib. 

The  fifth,  sixth,  seventh,  and  eighth  counts  agreed  with 
the  first,  second,  third,  and  fourth  counts  respectively,  as 
to  the  value  of  the  thing  stolen,  and  the  persons  to  whom 
the  property  belonged ;  but  each  of  the  last  four  counts 
respectively  alleged  the  thing  stolen  to  be  one  roll  of 
parchment. 

The  facts  to  prove  the  stealing  were  clear ;  and  die 
jury  found  the  prisoner  guilty  on  the  first  four  counts. 
The  learned  Recorder  was  clearly  of  opmion  that  the 
crime  of  larceny  at  common  law  could  not  be  established 
on  the  four  subsequent  counts,  charging  the  thing  stolen 
to  be  mere  parchment  of  the  value  of  10s. ;  and  the 
learned  Recorder  entertained  very  strong  doubts,  whether 
an  actual  existing  record  of  the  courts  at  Westminster 
could  properly  be  described  as  mere  parchment,  so  as  to 
change  its  actual  use  and  nature,  and  reduce  it  to  mere 
personal  chattels,  the  subject  of  petty  or  grand  larceny  at 
common  law;  and  the  learned  Judge  submitted  that 
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the  stealing  a  record  of  the  courts  at  Westminster  was 
only  a  misdemeanor,  and  no  felony,  till  the  statute  of 
Henry  6;  and  that  only  in  such  cases  where  the  judgment 
was  liable  to  be  reversed  by  such  theft.  In  the  case 
of  Westbeerj  Leach's  C.  C.  p.  12,  4th  ed.  East,  P.  C. 
596,  (a)  which  was  a  conviction  on  an  indictment  for 
grand  larceny,  for  stealing  a  parchment  writipg,  purport- 
ing to  be  a  commission  empowering  the  commissioners 
therein  named  (pursuant  to  an  order  previously  made  in 
Qiancery)  to  enter  and  ascertain  the  boundaries  of  the 
manors  of  Bradbery  and  Hartshorn^,  and  to  certify  how 
high  the  water  of  Tumace  Pool  ought  to  be  kept,  6ic.j 
and  also  one  other  parchment-writing,  purporting  to  be 
a  return  made  to  such  commission ;  the  property  was 
laid  to  be  the  goods  of  our  lord  the  king,  and  of  the 
value  of  four  shillings.  The  Court  (the  Old  Bailey, 
January  sessions,  1739,)  expressed  a  doubt  whether  the 
offence  amounted  to  felony,  and  the  jury  found  a  special 
verdict,  that  the  prisoner  was  guilty  of  privately  taking 
away  a  parchment-writing,  value  one  penny,  from  the 
records  of  the  Court  of  Chancery,  purporting  to  be  a 
commission  under  the  broad  seal ;  and  another  parch- 
ment-writing annexed  thereto,  value  one  penny,  purport- 
ing to  be  the  return  to  the  said  commission,  widi  intent ' 
to  steal  the  same ;  that  they  were  the  goods  of  the  king ; 
and  that  the  cause,  of  which  they  were  the  records,  was 
finaUy  determined  in  the  year  1717. 

That  case  was  twice  argued  at  the  bar  by  the  attor- 
ney and  soUcitor-general  on  the  part  of  the  crown  in 
the  following  Trinity  Term,  a.  d.  1740 ;  and  the  Court 
were  unanimously  of  opinion  that  these  parchment- 
writings  concerned  the  realty,  and  that,  therefore,  the 


(a)  &  C.  2  Str.  1134 
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prisoner  was  not  guilty  of  the  felony  charged  in  the 
indictment,  and  the  prisoner  was  discharged. 

In  that  case  neither  the  commission  nor  the  retun 
could  be  legally  considered  as  mere  parchment,  and  as 
such  a  personal  chattel ;  so  in  this  case  the  learned 
Recorder  submitted  the  same  principle  would  apply,  and 
that  the  roll  of  records  in  question  could  not  legally  be 
considered  as  a  mere  personal  chattel,  which  waste 
parchment  would  be;  and  therefore  he  submitted  the 
case  to  the  consideration  of  the  Judges. 

In  Hilary  Term,  1827,  (a)  the  Judges  met,  and  consi- 
dered this  case ;  and  held,  that  c^s  the  records  did  not 
concern  the  realty,  as  was  the  case  in  Rex  v.  WesAeer^ 
steaUng  the  parchment  was  larceny,  and  the  conyiction 
therefore  right. 

(a)  This  case  had  been  partly  considered  at  a  meeting  of  the  Judges  in  the  pre- 
ceding term,  and  adjourned. 


REX  V.  SAMUEL  MARSHALL. 

An  indietment  whioh  may  apply  to  either  of  two  difibrent  definite  afiences,  and  don 
not  specify  which,  is  bad.  If  clergy  be  taken  away  from  several  descnptiooi  of 
compound  larcenies,  the  indictment  must  specify  the  description  charged,  in  order 
to  oust  a  prisoner  of  his  clergy. 

A  charge  which,  though  it  most  mean  one  or  the  other  of  two  deseriptioos,  but  doe| 
not  show  which,  does  not  exclude  clergy. 

As  a  charge  of  robbing  a  dwelling-house  in  the  daytime  to  the  Talue  of  five  shillingi, 
not  showing  whether  any  person  was  in  the  house,  or  not 

Thb  prisoner  was  convicted  before  C.  J.  Best,  at  the 
Spring  Assizes,  1827,  for  the  county  of  Nottingham,  on 
die  following  indictment : — 

The  jurors  for  our  lord  the  king,  upon  their  oath  present, 
that  Samuel  Marshall,  late  of  the  parish  of  North  Lever- 
ton,  in  the  county  of  Nottingham,  labourer,  on  the  16th 
day  of  October,  in  the  seventh  year  of  the  reign  of  our 
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sovereign  lord  George  the  Fourth,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland 
king,  defender  of  the  faith,  about  the  hour  of  two  in  the 
afierDOon  of  the  same  day,  with  force  and  arms,  at  the 
parJBh  aforesaid,  in  the  county  aforesaid,  the  dwelling- 
house  of  George  Turner  there  situate,  feloniously  did 
break  and  enter,  and  one  hat  of  the  value  of  l^.,  one 
shawl  of  the  value  of  I5.,  five  handkerchiefs  of  the  value 
of  3s.,  six  silver  spoons  of  the  value  of  55.,  one  coat  of 
the  value  of  1«.,  three  shirts  of  the  value  of  Ss.,  two  pair 
of  stockings  of  the  value  of  I5.,  one  thread-case  of  the 
value  of  6{2.,  and  one  piece  of  the  silver  coin  called  a 
shilling,  and  one  other  piece  of  the  silver  coin  of  this 
realm  called  a  sixpence,  of  the  goods,  chattels,  and 
moneys  of  the  said  George  Turner,  in  the  same  dwelling- 
house  then  and  there  being  found,  then  and  there  feloni- 
ously did  steal,  take,  and  carry  away,  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity. 

As  this  indictment  does  not  state  whether  any  person 
was  within  the  house  or  not,  the  learned  Judge  reserved 
for  the  opinion  of  the  Judges  the  question.  Whether  the 
prisoner  was  entitled  to  his  clergy  ? 

hi  Easter  Term,  1837,  the  Judges  met,  and  considered 
this  case ;  and  though  it  was  considered  that  clergy  was 
taken  away  equally  whether  any  person  was  in  the  dwell- 
ing-house or  not,  the  property  stolen  being  above  5s. 
value  (either  under  39  Eliz.  c.  15,  or  3  W.  &  M.  c.  9,  s. 
1,)  yet  they  were  unanimously  of  opinion,  that  the  indict- 
ment ought  to  have  shown  upon  which  charge  the  case 
was  founded,  otherwise  the  prisoner  could  not  have  the 
means  of  knowing,  as  he  ought,  which  charge  he  was  to 
meet ;  and  that  the  prisoner  was  therefore  entitled  to  his 
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REX  B.  JOSEPH  LOOM,  JOSIAH  CRISP,  and  JOHN 

BAXTER. 

Upon  an  indictment  for  stealingr  sheep,  a  priaoner  cannot  be  conyictcd  iur  stealing 
lambe ;  for  aa  15  6.  2,  c.  34,  (a)  apecifiea  lambs  as  well  as  aheep,  the  indictment 
ought  to  Btate  which  are  meant 

The  prisoners  were  tried  before  Mr.  Justice  Gaseleb, 
at  the  Spring  Assizes  for  Norfolk,  in  tiiq  year  1827,  upon 
an  indictment  which  charged  them  with  stealing  five 
sheep:  upon  the  evidence  they  appeared  to  be  lambs. 
The  learned  Judge  thought,  that  upon  the  authority  of 
Rex  \.  Cook^  2  East,  P.  C.  616,  this  charge  was  not 
supported ;  but  as  the  grand  jury  were  discharged,  he 
desired  the  jury  to  convict,  and  respited  the  judgment, 
that  the  opinion  of  the  Judges  might  be  taken  whether 
any  and  what  judgment  could  be  pronounced. 

At  a  meeting  of  the  Judges  in  Easter  Term,  1827,  the 
conviction  in  this  case  was  held  wrong.  (6) 

(a)  Aa  doea  7  &  8  G.  4,  c.  29,  a.  25,  wpra,  p.  107. 

(b)  Rex  ▼.  Besficy,  Ruaa.  Sl  Rj.  C.  C.  R.  416.    WeUan^i  can^  ib»  494    Rex  v. 
DougUuM^  1  Campb.  313. 


REX  V.  JAMES  MUCKLOW. 

If  a  man  takes  a  letter,  anppoaing  it  belong  to  himself,  and  on  finding-  it  doea  not, 
appropriatea  to  himaelf  any  property  it  contains,  this  appropriation  does  not  make 
him  answerable  for  larceny,  there  being  no  anmu$farandi  when  he  first  received 
the  letter. 

The  prisoner  was  tried  before  Mr.  Justice  Holroyd, 
at  the  Spring  Assizes  for  the  county  of  Warwiqk,  in 
the  year  1827,  upon  an  indictment  which  charged 
him  with  stealing  a  bill  of  exchange  for  ten  pounds 
eleven  shillings  and  sixpence,  the  first  count  stating 
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it  to  be  the  property  of  John  Lea  and  others,  and  the 
second  count  as  the  property  of  one  other  James  Muck« 
low.  There  were  two  other  counts  stating  it  to  be  a 
warrant  for  the  payment  of  ten  pounds  eleven  shillings 
and  sixpence,  instead  of  a  bill  of  exchange. 

The  instrument  in  question,  was  a  draft  drawn  by 
John  Lea  and  Sons,  pn  the  day  it  bears  date,  at  Kidder- 
minster, (where  they  carried  on  business)  on  their  bankers 
at  the  same  place,  and  was  as  follows : 

'^  Kidderminster,  Dec.  1,  1826. 
^Messrs.    Wakeman  and    Turner j  Banker Sy  Kidder^ 

minster. 
**  Pay  Mr.  James  Mucklow,  or  bearer ,  ten  pounds  eleven 
shillings  and  sixpence. 
"  £10.  lis.  6d.  John  Lba  and  Sons.*^ 

This  draft  was  unstamped,  and  was  written  on  the 
same  sheet  of  paper  with  a  letter,  directed  James  Muck- 
low,  Saint  Martin's  Lane,  Birmingham^  and  was  sent  by 
Lea  and  Sons  by  the  post  to  Birmingham,  which  is  eigh- 
teen miles  from  Kidderminster, 

No  person  of  that  name  being  found  or  heard  of  to  be 
living  in  Saint  Martin's  Lane,  Birmingham,  and  die 
prisoner  living  in  a  house,  about  a  dozen  yaxds  from  St 
Martin's  Lane,  with  his  father,  Joseph  Mucklow,  (who 
was  also  included  in  the  same  indictment,  but  acquitted), 
the  postman,  on  the  second  of  the  same  December,  called 
with  the  letter  at  their  house,  when  they  were  out,  and 
left  a  message  that  there  was  a  letter  for  them  which 
they  were  to  send  for ;  and  it  was  in  consequence  thereof, 
on  the  same  day,  delivered  to  the  father,  and  afterwards 
came  to  the  hands  of  the  prisoner  his  son,  who  appro- 
priated the  draft  to  his  own  use,  and  received  payment 
of  it,  under  circmnstances  proved  by  evidence  arising 
from  the  contents  of  the  letter,  and  otherwise,  that  satis- 

VOL.  I.  21 
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fied  the  jury  he  knew  the  letter  and  draft  were  not 
intended  for  him,  but  for  another  person,  and  upon  which 
they  found  him  guilty  of  the  larceny. 

The  letter  and  draft  were  intended  for  another  Mr. 
James  Mucklow,  then  of  New  Hall  Street,  Birmingham, 
to  whom .  Messrs.  Lea  and  Sons  were  then  indebted,  to 
the  amount  of  the  sum  contained  in  the  draft,  for  goods 
sold  and  delivered:  but  it  was  misdirected  to  Saint 
Martin's  Lane  by  mistake,  and  sent  by  the  post,  in  con- 
sequence of  an  application  by  letter  by  that  James 
Mucklow  to  them  for  payment,  as  the  goods  were  sold 
for  cash. 

It  was  objected  that  this  could  not  in  law  amount  to 
larceny,  as  the  possession  of  the  letter  and  draft  bad 
been  voluntarily  parted  with  by  Lea  and  Sons,  and  also 
by  the  postman,  and  without  any  fraud  on  the  part  of  the 
prisoner ;  and  Stortfs  case,  Russ.  dz;  Ry.  C.  C.  R.  81,  and 
Walshes  cas€j  ibid.  215,  were  cited. 

Two  other  doubts  also  occurred,  one  on  the  want  of  a 
stamp  on  the  draft,  as  otherwise  this  would  operate  as 
an  evasion  on  the  stamp  law,  it  being  a  draft  for  the 
purpose  of  making  a  payment  to  a  person  at  a  distance 
of  more  than  ten  miles ;  and  query,  if  not  therefore  void? 
and  if  so,  then  not  the  subject  of  larceny,  or  receivable  in 
evidence  as  such.  See  stat.  55  G.  3,  c.  184,  Sched.  part 
1,  Exemption. — ^  All  drafts  to  bearer  or  bankers,  within 
ten  miles  of  where  such  drafts  or  orders  shall  be  issued, 
provided  such  place  be  specified  therein,  and  bearingdate 
on  or  before  the  day  on  which  they  are  issued  ;^  and 
query,  whether  the  draft,  be  issued  (that  is,  whether  its 
being  issued  is  complete)  till  the  delivery  of  the  letter  at 
Birmingham,  which  is  at  the  distance  of  more  than  ten 
miles  from  the  banking-house  ? 

The  other  doubt  arose  upon  an  objection  made  in 
Phipoe^s  casej  2  East,  P.  C.  599,  and  in  Walshes  case^ 
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Russ.  &  Ry.  C.  C.  R.  220,  that  this  draft  was  not  the 
goods  and  diattek  of  John  Lea  and  Sons,  and  of  no 
yaluein  their  hands;  and  that  it  had  not  become  the 
property  of  the  James  Mucklow  for  whom  it  was  intended, 
90  as  to  be  considered  as  his  valuable  property*  See  also 
Chrk^s  case  J  Russ.  &  Ry.  181. 

The  learned  Judge  respited  the  judgment,  to  take  the 
opinion  of  the  Judges  on  these  points. 

At  a  meeting  of  the  Judges  in  Easter  Term,  1827,  this 
conviction  was  held  wrong,  on  the  ground  that  it  did  not 
appear  that  the  prisoner  had  any  animus  furandi  when  he 
first  received  the  letter ;  and  a  pardon  was  recommended. 


REX  i;.  MARIA  WAULLY. 

Tbe  marriage  of  aa  iniant  by  license,  withoat  the  oonient  of  parent  or  gnardian,  aol- 
anniiad  in  the  interral  between  J0I7  39, 1892  (when  3  6.  4,  c.  75»  reoeiTcd  the 
npl  aaent,  hy  which  a.  1 1,  of  26  6. 2,  c.  33,  u  repealed)  and  Sept  1, 1892,  when  3 
6. 4,  e.  75,  begnn  to  operate  generally,  ia  valid. 

The  prisoner  was  tried  before  Mr.  Baron  Huxlogk,  at 
the  Spring  assizes,  in  the  year  1827,  for  the  county  of 
York,  for  bigamy. 

The  indictment  charged  that  the  prisoner,  on  the  30th 
of  August,  3  6.  4,  at  the  united  parishes  of  St  John  and 
St.  Martin,  in  Beverley,  in  the  county  of  York,  by  the 
name  of  Maria  Hopwood,  married  Waully ;  and  that  she 
afterwards,  to  wit  on  the  15th  February,  8  6.  4,  at  the 
parish  of  Sutton  in  the  said  county,  feloniously  did  marry 
one  Abraham  Capes,  the  said  John  Waully  her  former 
husband  being  then  living,  against  the  statute,  &c. 

Down  to  the  time  of  the  first  marriage,  the  prisoner 
resided  with  her  parents  at  Hull,    The  first  marriage 
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was  Bolemnized  by  license,  between  the  prisoner  and 
John  Waully,  on  the  30th  day  of  August,  1822,  at 
Beverley  (to  which  place  the  prisoner  came  that  morning 
from  Hull),  and  without  the  consent  of  either  of  her 
parents,  both  of  whom  were  then  living,  she  being  at 
thkt  time  between  sixteen  and  seventeen  years  of  age. 
The  second  marriage  took  place  by  banns,  on  the  15th 
February,  1827,  the  first  husband,  John  Waully,  being 
then  and  still  living.  The  prisoner  and  her  first  husband 
lived  together  as  husband  and  wife  during  a  considerable 
part  of  the  year  1823. 

On  the  part  of  the  prisoner  it  was  objected,  that  the 
first  marriage,  having  been  solemnized  without  the  con- 
sent of  her  parents,  whilst  she  was  under  age,  was  void ; 
but  in  support  of  the  prosecution,  the  3  G.  4,  c.  75,  which 
received  the  royal  assent  on  the  22d  July,  1822,  was 
cited,  by  which  statute  the  11th  section  of  the  26  G.  2, 
c.  33,  was  repealed. 

And  it  was  insisted  that  the  first  marriage,  in  this  case, 
having  been  solemnized  by  license,  between  the  22d  day 
of  July,  1822,  the  day  npon  which  the  3  G.  4,  c.  75,  was 
passed,  and  the  1st  day  of  September  following,  on  which 
day  the  general  provisions  of  the  latter  statute  came  into 
operation,  was  a  valid  marriage. 

It  appeared  to  the  learned  Judge,  that,  under  the  cir- 
cumstances, the  first  marriage  was  good ;  and  he  accord- 
ingly directed  the  jury  to  find  the  prisoner  guUty,  suligect 
to  the  opinion  of  die  Judges  upon  the  point. 

TTie  prisoner  was,  with  the  prosecutor's  consent,  per- 
mitted to  go  at  large,  on  a  proper  rec6gnizance  for  her 
appearance  at  the  next  assizes  to  receive  the  judgment 
of  the  court. 

The  learned  Judges  were  requested  to  consider  whether 
the  marriage  of  the  30th  August,  1822,  was  a  good 
marriage* 
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In  Easter  T^rm,  1827,  the  Judges  met  and  considered 
this  case,  and  were  unanimously  of  opinion  that  the  first 
maniage  was  vahd ;  for  under  3  6.  4,  c.  75,  the  26  G. 
2,  c.  33,  8. 11,  had  ceased  to  operate,  and  the  provisions 
afl  to  marriages  by  license,  in  3  G.  4,  did  not  come  into 
force  till  afterwards,  (a) 

(a)  See  4  G.4,  co.  5, 17,  76. 


REX  V.  CHARLES  WORKER. 

Oa  indictnieot  under  57  6. 3,  c.  90,  a  man  may  be  convicted  of  baTini^  entered  a 
wood,  and  of  beio^  found  armed  there  though  he  is  not  seen  in  snch  wood.    It  is 
if  there  be  evidence  to  show  he  had  been  seen  there  armed.  (6) 


Thb  prisoner  was  tried  before  Mr.  Justice  Gaselre,  at 
the  %>riDg  Assizes  for  Bedfordshire,  in  the  year  1827, 
OD  an  indictment,  which  stated. 

First,  That  on  the  24th  of  February  last,  at  Eversholt, 
haying  entered  a  wood,  called  Kingshoe  Spinney,  belong- 
ing to  the  Duke  of  Bedford,  with  intent  illegally  to 
destroy,  take,  and  kill,  and  to  aid  others  to  destroy,  take, 
and  kill  game,  and  rabbits,  he  was  found  about  four  in 
the  night  in  said  wood,  armed  with  a  gun. 

Second. — ^Having  entered  into  said  wood,  with  intent, 
&c.,  be  was  found  on  a  certain  close,  to  wit,  Kingshoe 
Oose. 

Third. — ^Having  entered  into  said  wood,  was  found  in 
a  certain  close,  to  wit,  a  close  in  the  occupation  of  John 
Goodman. 

The  gamekeeper  of  the  Duke  of  Bedford  being  sta- 
tioned near  the  wood,  mentioned  in  the  first  count  of  the 
indictment,  called  Kingshoe  Spinney,  about  a  quarter 


(6)  Rex  ▼.  Barkam^  Mpr«,  ISSL 


166  1  MOODY'S  CROWN  CASES. 

before  four  in  the  morning  of  the  24th  February,  heard 
nine  reports,  and  saw  three  flashes  in  the  wood. 

The  prisoner  was  not  seen  in  the  wood,  but  was  soon 
afterwards  seen  in  the  close,  called  Kingshoe  Close, 
which  adjoined  the  wood. 

Upon  this  evidence,  the  learned  Judge  left  it  to  the 
jury  to  say,  whether  he  was  one  of  the  party  in  the 
woods ;  and  they  having  found  that  he  ^as,  a  general 
verdict  of  guilty  was  entered ;  but  if,  in  order  to  satisfy 
the  word  foundj  the  party  must  be  seen  in  the  close  in 
which  he  is  alleged  to  be  found,  the  verdict  must  be  on 
the  second  count,  which  will  raise  a  question  in  arrest  of 
judgment :  viz.  whether  it  is  necessary  that  the  prisoner 
should  be  found  armed  in  the  same  close  into  which  he 
entered  for  the  purpose  of  killing  the  game. 

In  the  case  of  die  King  v.  Barham^  {supra^  152,)  the 
Judges  declined  giving  an  opinion  upon  die  question,  the 
finding  of  the  jury  not  being  sufficient  to  raise  it. 

In  Easter  Term,  1 827,  the  Judges  met,  and  considered 
this  case ;  and  held,  that  as  there  was  evidence  to  satisfy 
the  jury  he  had  been  in  the  wood  armed,  or  was  one  of 
a  party  who  had  been  so,  it  was  sufllcient,  and  the  con- 
viction was  right. 


REX  t;.  WILLIAM  GILES. 


Giving  a  ibrg«d  note  to  an  innocent  agent,  or  an  acoomplioe,  that  he  may  paaa  it,  is  a 

diapoaittg  of,  imd  patting  it  away. 


The  prisoner,  Wilham  Giles,  was  tried  before  Mr. 
Baron  Vaughan  at  Reading,  at  the  Spring  Assizes  for 
the  county  of  Berks,  in  the  year  1827. 
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The  first  count  of  the  indictment  charged  him  with 
disposing  of  and  putting  away  a  forged  and  counter- 
feit 5/.  bank  note,  with  intent  to  defraud  the  governor 
and  company  of  the  Bank  of  England,  knowing  the  same 
to  be  forged. 

Second  count,  with  offering  to  one  Abraham  Newton 
a  forged  and  counterfeit  5/.  bank  note  with  the  like  intent, 
knowing  the  same  to  be  forged. 

There  were  other  counts  describing  the  note  as  a 
forged  promissory  note  for  payment  of  money,  stating 
the  intent  to  defraud  Abraham  Newton. 

The  prisoner  was  a  baker  at  Keston,  near  Cranford, 
in  the  county  of  Middlesex.  It  appeared,  upon  his  own 
confession,  voluntarily  made  before  the  magistrates 
wIm)  committed  him  for  trial,  that  he  had,  on  different 
occasions  prior  to  the  transaction  in  question,  purchased 
5/.  and  10/.  forged  bank  notes  of  a  person  of  the  name 
of  Henry  Trundell,  which  he  had  disposed  of  by  an 
agent  employed  by  him  for  that  purpose.  That  on 
Friday,  the  27th  of  January  last,  he  met  the  said 
Henry  Trundell  by  appointment  at  the  New  Inn  in  the 
Old  Bailey,  and  purchased  of  him  six  51.  forged  bank 
notes,  for  which  he  agreed  to  pay  12/.,  and  did  pay  to 
the  said  Henry  Trundell  8/.  on  account  of  the  same, 
whereupon  the  said  six  5/.  forged  bank  notes  were  deli- 
vered to  him  on  Ludgate-Hill,  rolled  up  in  a  small  bundle* 

It  appeared  further  from  the  confession  of  the  pri- 
soner and  the  testimony  of  Burr  and  others.  Burr 
having  been  admitted  to  give  evidence  for  the  Crown, 
that  on  the  same  day,  and  shortly  after  receiving  the 
same,  the  prisoner  delivered  one  of  them  to  William 
Burr,  who,  at  the  prisoner's  desire,  disposed  of  it  in 
part  payment  of  a  horse  purchased  by  the  prisoner  in 
Smithfield  market.  The  prisoner  and  Burr,  before 
they  parted,  agreed  to  meet  at  Harlington  on  the  fol- 
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lowing  day,  and  to  proceed  from  thence  in  company  to 
Windsor.  They  met  accordingly,  and  went  together 
in  the  prisoner's  one-horse  chaise  to  Windsor,  where 
the  prisoner  dehvered  into  the  hands  of  Burr  one  other 
of  the  5/.  forged  bank  notes,  which  he  had  received  on 
the  preceding  day  from  Trundell,  directing  Burr  to  pur- 
chase for  him  some  tea  and  sugar  at  a  grocer's  at 
Eaton.  Burr  accordingly  purchased  the  tea  and  sugar 
for  which  he  paid  the  5/.  note  given  to  him  by  the  pri- 
soner, and  received  the  change  in  small  notes  and  silver, 
which,  together  with  the  tea  and  sugar.  Burr  delivered 
to  the  prisoner.  The  prisoner  and  Burr  then  returned 
from  Eaton  to  Windsor,  when  the  prisoner  deUvered  to 
Burr  another  5/.  bank  note,  which,  it  appeared  from  the 
prisoner's  confession,  was  one  of  the  six  forged  5/.  bank 
notes  purchased  by  the  prisoner  from  Trundell. 

This  last-mentioned  5/.  note  was  the  subject  of  the 
present  indictment,  which  Burr,  by  the  prisoner's 
desire,  attempted  to  dispose  of  at  tluree  several  shops 
in  Windsor,  but  without  success,  the  prisoner  waiting 
at  a  short  distance  in  the  street,  and  communicatiDg 
with  Burr  after  leaving  each  shop  successively.  The 
prisoner  then  directed  Burr  to  endeavour  to  get  the 
note  changed  at  a  butcher's  whose  name  was  Abra- 
ham Newton,  telling  him  that  he  must  get  change 
before  he  went  home.  Burr  accordingly  went  into 
the  shop  of  Abraham  Newton,  leaving  the  prisoner 
waiting  near  the  top  of  the  street.  Burr  purchased 
some  meat,  and  offered  in  payment  the  said  5/. 
forged  bank  note,  so  delivered  to  him  by  the  prisoner. 
Newton  took  the  note,  and  gave  to  Burr  in  exchange 
two  1/.  Windsor  notes,  two  sovereigns,  I3s.  6rf.  in 
silver,  and  two  penny  pieces,  deducting  the  price  of 
the  meat  which  he  delivered  to  Burn  Whw^n  Burr 
offered  the  note  to  Newton,  the  latter  asked  him  what 
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Dame  he  should  put  upon  the  note,  to  which  Burr 
answered,  Giles  of  Heston,  not  far  fix)m  Cranford  Bridge, 
near  Hatton. 

After  receiving  the  change  and  the  meat,  and  before 
Burr  had  quitted  the  shop,  a  person  of  the  name  of 
Charles  Hewitt  came  in,  and  made  some  communication 
privately  to  Newton,  upon  which  he  insisted  on  having 
the  meat  and  the  change  returned  to  him,  and  which  Burr 
complied  with.  Burr  was  then  detained  by  Newton  and 
Hewitt,  on  suspicion  of  having  paid  to  the  former  the  5/. 
bank  note  knowing  it  to  be  forged,  when  Burr  stated 
that  Giles,  from  whom  he  had  received  it,  was  in  the 
street,  and  desired  to  be  taken  to  him. 

Giles  had^  in  the  mean  time,  absented  himself,  and  was 
afterwards  apprehended  in  the  borough  of  New  Windsor, 
in  consequence  of  Burros  desci^iption  of  his  person,  and 
pointing  out  the  inn  at  which  the  prisoner's  horse  and 
chaise  were  left. 

The  counsel  for  the  prosecution  insisted,  that  the  offer 
of  a  5A  forged  note  by  Burr  to  Newton,  as  the  agent  of 
the  prisoner,  was  the  act  and  offer  of  the  prisoner. 

For  the  prisoner  it  was  contended,  that  he  not  having 
been  present,  ought  to  have  been  indicted  as  an  acces- 
sary before  the  fact,  and  could  not  legally  be  convicted 
as  a  principal. 

The  learned  Judge  told  the  jury,  that  if  they  should 
be  of  opinion  that  Burr  knew  when  he  offered  the  note  to 
Newton  that  it  was  a  forged  note,  the  prisoner  could  not 
be  considered  as  principal ;  but  that  if  Burr  was  employed 
by  the  prisoner  as  an  innocent  instrument,  being  ignorant 
that  the  note  was  a  forged  one,  it  would  then  be  the  act 
of  the  prisoner,  and  he  might  properly  be  convicted ;  and 
the  learned  Judge  desired  the  jury  to  state  to  him 
expressly  their  opinion  upon  this  fact.  The  learned 
Judge  added  also,  that  he  thought  the  delivery  of  the 

VOL.  I.  22 
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prisoner  to  Burr  of  the  note  in  question,  if  delivered  with 
a  knowledge  of  its  being  forged,  and  for  the  purpose  of 
being  uttered  by  Burr,  was  in  itself  a  disposing  of  and 
putting  away  of  the  note  in  question  within  the  1 5th  G. 
2,  c.  13, 8,  11.  The  jury  found  the  prisoner  guilty,  and 
added,  that  Burr  did  not  know  that  the  note  given  to 
him  by  the  prisoner,  and  by  him  offered  in  payment  to 
Abraham  Newton  was  a  forged  note,  on  which  the  learned 
Judge  passed  sentence  of  death  upon  the  prisoner,  and 
at  the  desire  both  of  the  prosecutor  and  the  prisoner's 
counsel,  the  learned  Judge  reserved  the  point  for  the  con- 
sideratidn  of  the  Judges. 

In  Easter  term,  1827,  the  Judges  met  and  considered 
this  case,  and  they  thought  that  Burr  knew  it  was  forged, 
but  were  of  opinion  that  the  giving  the  note  to  Burr,  that 
he  might  pass  it  wad  a  disposing  thereof  to  him,  and  that 
the  conviction  was  right,  (a) 

(a)|{e«?.&MrM,  RaiS.&Ry.C.aR.  25.  Rex  v.  Palmer,  ih.  72,  Rexy.SUwttri, 
ib.  363. 


REX  V.  WILLIAM  YATES,  also  DANIEL  FREDERICK 

JONES. 

An  mftamped  order  hr  payment  of  money,  which  ought  to  be  etamped  nnder  55  G.  3, 
c.  184,  is  not  a  valaable  leenrity,  within  7  &  8  G.  4,  c.  39,  becauae  it  would  be  a 
breach  of  the  law  in  the  drawer  to  pay  it 

Tms  person  was  tried  and  convicted  before  Mr,  Justice 
Park,  at  the  last  Winter  assizes  for  the  Home  Circuit  in 
the  year  1827,  at  Kingston-upon-Thames. 

The  indictment  charged,  that  one  David  Francis  Jones, 
serjeant-at-law,  was  vice-treasurer  of  a  certain  society, 
called  the  society  of  Ancient  Britons,  and  that  prisoner. 
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well  knowing,  &c«  did  falsely  pretend  to  Thomas  Wood 
Esq.  M.  P.  that  a  certain  petition,  which  he  then  sent 
and  delivered  to  the  said  Thomas  Wood,  was  in  behalf 
of  a  poor  widow,  a  native  of  Brecon,  who  had  been  in  a 
respectable  line,  but  through  the  death  of  her  husband, 
and  numerous  misfortunes,  was  left  with  a  family  in  very 
great  distress ;  and  that  through  his  connections  in  Bre- 
con, the  case  was  transmitted  to  him  as  such  vice-treasu- 
ler  as  aforesaid,  and  that  having,,  on  inquiry,  found  the 
widow  to  be  a  real  object  of  charity,  he,  the  said  David 
Francis  Jone^,  had  interposed  on  her  behalf.  That  he, 
the  said  David  Francis  Jones,  had  the  honour  to  acknow- 
ledge the  receipt  of  a  donation  from  Lord  Brecknock 
(the  subject  of  a  former  indictment)  that  day ;  that  the 
widow  had  called  upon  him,  the  said  David  Francis 
Jones,  that  afternoon,  and  that  he  was  much  importuned 
by  her  to  submit  her  case  for  the  benevolent  and  humane 
c(H)sideration  of  the  said  Thomas  Wood.  By  means  of 
which  said  false  pretences  the  said  Wilham  Yates  did 
nnlawfally,  &c.  obtain  of  and  from  the  said  Thomas 
Wood  an  order  for  the  payment  of  the  mm  of  2/.,  and  of 
ih  value  of  2/.,  the  property  of  the  said  Thomas  Wood, 
with  intent  to  cheat  and  defraud,  6:c. 

The  averments  negativing  the  pretences  are  not  set 
out,  because  nothing  turns  upon  them. 

The  proof  was  complete  upon  the  evidence  of  Mr. 
Wood  and  Mr.  Serjeant  Jones;  and  the  prisoner  was 
satisfactorily  convicted  on  this,  as  well  as  upon  the  former 
indictment  respecting  Lord  Brecknock,  on  which  no 
qaestion  arose. 

The  doubt  arose  upon  this  point,  which  was  afterwards 
argued  by  Mr.  Adolphus^  counsel  for  the  prisoner,  and 
upon  which  the  learned  Judge  requested  the  opinion  of 
the  Judges. 

Mr.  Wood,  instead  of  sending  money,  or  writing  to  D. 
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F.  Jones  only,  which  was  the  signature  to  the  letter  to 
him,  and  which,  it  will  be  obserred,  are  the  initials  of  Mr. 
Serjeant  Jones's  Christian  names,  enclosed  in  a  letter 
directed  to  Kennington,  (where  the  false  D.  F.  Jones 
desired  the  answer  to  be  sent),  a  check  drawn  upon 
Messrs.  Child  &  Co.  payable  to  D.  Francis  Jones  for  2/., 
and  which  check  was  found  upon  the  prisoner  when  taken. 
Now  this  check,  it  will  be  observed,  was  not  payable  to 
D.  F.  Jones,  but  to  D.  Francis  Jones  only ;  it  was  not 
payable  to  order  or  to  bearer;  and  therefore  it  was 
objected,  that  this  paper  was  not  of  any  value  to  the 
prisoner,  or  to  any  other  person  excepting  Mr.  Serjeant 
Jones,  as  it  was  not  an  available  security,  and  never  could 
have  been  paid  to  D.  F.  Jones,  but  to  D.  Francis  Jones 
only. 

The  learned  Judge  saved  the  point,  but  passed  sen- 
tence on  the  prisoner ;  seven  years  transportation  for  the 
first  offence,  and  seven  years  for  this  offence,  to  com- 
mence at  the  expiration  of  the  first  seven  years.  The 
latter  part  to  be  remitted,  if  the  learned  Judges  should 
think  the  objection  well  founded. 

In  Hilary  term,  1828,  the  Judges  met,  and  having  con- 
sidered this  case,  were  of  opinion,  that  the  order  was  not 
a  valuable  security  within  7  &  8  G.  4,  as  it  ought  to  have 
been  stamped;  and  therefore  the  banker  would  have 
subjected  himself  to  a  penalty  of  50/.  by  paying  it. 


Phipoe's  ea$e,  2  East,  P.  C.  599,  &  2  Leach,  4th  edit.  673. 
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REX  V.  JOSEPH  JOHNSON  and  Others. 

rpoB  in  indictment  for  a  riot,  removed  by  the  proeecatora  hy  certiorari  into  the 
Court  of  King's  Bench,  and  tried  at  Niii  Priua,  the  proeecotttr  and  witneaaea  are 
not  entitled  to  coats  under  7  6.  4,  c.  64. 

The  prisoners  were  tried  before  Mr.  Justice  Holrotd, 
at  Nisi  Prius,  at  the  Summer  Assizes  for  Nottingham- 
shire,  in  the  year  1827,  for  a  riot  at  East  Retford,  in 
June,  1826. 

The  indictment  was  preferred  and  found  at  the  Mid- 
summer Quarter  Sessions,  1826,  for  the  borough  of  East 
Retford,  and  removed  by  the  prosecutor  by  certiorari 
into  the  King^s  Bench;  process  was  issued  from  the 
crown  office  against  the  defendants,  who  gave  bail  for 
their  appearance  to  take  their  trial  at  the  next  assizes. 

The  record  was  sent  down  for  trial,  at  Nisi  Prius,  at 
the  Lent  assizes,  and  was  made  a  remanet,  and  was 
entered  again  for  trial,  at  the  Summer  assizes,  when  the 
defendants  were  convicted. 

On  the  appUcation  of  the  prosecutor's  counsel  for 
costs,  under  7  G.  4,  c.  64,  s.  23,  (a)  doubts  arose  whe- 
ther and'  how  far  the  Court  had  power  to  allow  the  costs 
of  the  prosecutor,  or  of  the  witnesses.  The  doubts  arose 
from  its  not  being  ascertained,  whether  the  prosecutor 
appeared  before  the  Court,  on  recognizance  to  prosecute, 
and  those  doubts  would  also  be  to  be  considered,  where 
it  should  turn  out  that  he  had  so  appeared  before  the 
superior  Court,  to  which  he  himself  had  voluntarily 
removed  the  indictment  on  such  recognizance. 

On  application  at  the  crown  office,  it  was  ascertained 
that  no  recognizance  was  returned  to  the  Court  of 

(a)  And  aee  sa.  22, 28,  alio  sUtote  58  G.  3,  e.  70,  ss.  4, 6. 
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King's  Bench,  and  that  the  prosecutor  was  not  bound  by 
recognizance  to  prosecute  in  that  Court, 

The  witnesses  were  subpcenaed,  but  their  costs  and 
expenses,  &c,,  were  not  prayed  by  them,  but  were  prayed 
by  the  prosecutor  as  having  been  defrayed  by  him. 

The  prosecutor  also,  it  seemed,  caused  himself  to  be 
subpoenaed.  Previous,  however,  to  the  Midsummer 
Quarter  Sessions  of  J  826,  some  of  the  defendants  had 
been  apprehended,  and  gave  bail  for  their  appearance 
at  the  Quarter  sessions,  and  the  prosecutor  then  entered 
into  a  recognizance  to  prosecute  at  the  Quarter  Sessions. 

This  recognizance  was  not  returned  to  the  King's 
Bench,  and  on  the  records  of  that  Court  the  defendant 
does  not  appear  to  have  entered  into  any  recognizance. 

The  consideration  of  the  Judges  was  desired,  whether 
in  such  cases  of  an  indictment  for  a  misdemeanor  being 
preferred  at,  and  removed  by  the  prosecutor  himself 
from  the  Quarter  Sessions  into  the  King's  Bench,  an 
order  of  Nisi  Prius  may  legally  be  made  for  any  and 
what  costs,  or  whether  the  application  must  not  be  else- 
where, and  whether  such  costs,  if  ordered,  should  be 
taxed  by  the  officer  of  Nisi  Prius ;  also,  whether  the 
costs  of  a  trial  at  Nisi  Prius,  and  the  expense  incurred 
in  the  Court  of  King's  Bench,  previous  to  and  in  making 
up  the  record,  are  such  costs  as  are  to  be  included  in 
the  expenses  of  a  prosecution  allowed  by  the  statute  for 
misdemeanor,  (a) 

In  Michaelmas  Term,  1827,  the  Judges  having  consi- 
dered this  case,  determined  that  no  costs  were  allowable 
under  the  statute. 

The  same  point  was  reserved  by  Mr.  Justice  Littlb- 

(a)  See  Rex  v.  the  Inhabitanto  of  Chaddmion,  5  T.  R.  372,  and  Rex  y.  the  Inhabi* 
tantsof  CI(/2oii,  6T.R.344.    Rtxv.  Rieharde,'^ SB. SlC. 420. 
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PALB9  and  decided  by  the  Judges  in  the  case  of  Rex  v. 
Oaies  and  others,  tried  at  the  Spring  assizes  for  Essex, 
1827.  In  the  case  of  Rex  v.  Ellis^  who  was  tried  and 
convicted  before  Mr,  Justice  Littledale,  at  Nisi  Prius, 
at  Exeter,  at  the  Summer  assizes,  1826,  for  a  felony 
committed  before  the  7  6.  4,  was  in  operation,  and 
whilst  58  G.  3,  c,  70,  was  in  force,  the  Court  of  King's 
Bench  made  a  rule  absolute,  ordering  the  city  and  county 
of  Exeter  to  pay  the  expenses.  The  7  G.  4,  was  in  force 
at  the  tioie  of  the  trial. 


REX  V.  THOMAS  WELSH. 

Tbe  piovision  in  7  6. 4,  c.  64,  s.  13,  as  to  offences  oomniitted  wiUiin  500  yards  of  the 
Ixnodaries  of  eoonties,  is  confined  to  county  boandaries  and  prosecutions  in  counties. 
It  does  not  apply  to  prosecutions  in  limited  jurisdictions. 

The  prisoner  was  tried  at  the  General  Quarter  Ses- 
sions of  the  peace,  held  in  October  in  the  year  1827, 
for  the  town  and  borough  of  Southwark,  before  the 
Lord  Mayor  of  London,  Newman  Knowllys,  Esq. 
Recorder,  and  other  justices  of  the  said  town  atid 
borough,  under  the  charter  of  Edward  VL,  on  an  indict- 
ment there  found  against  the  prisoner,  charging  him 
with  stealing  from  the  person  of  Samuel  Lingford  a 
handkerchief  of  the  value  of  5s.^  within  the  said  town  and 
borough. 

The  prosecutor  stated  in  evidence,  that  he  was  on 
London  Bridge,  at  the  end  nearest  the  borough  (the 
whole  of  the  bridge,  and  about  twenty  yards  further  on 
tbe  south  side  of  the  river;  being  within  the  boundary 
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of  the  city  of  London),  when  he  felt  a  pull  at  his  pocket 
in  which  the  handkerchief  was ;  he  turned  round  on  the 
instant,  seized  the  prisoner,  and  took  from  under  his  coat 
the  very  handkerchief  which  had  been  that  very  instant 
stolen  from  him.  The  larceny  from  the  person,  the 
apprehension  of  the  prisoner,  and  the  finding  the  property 
upon  him,  were  all  within  the  city  of  London,  but  cer- 
tainly within  500  yards  of  the  next  adjoining  county  of 
Surrey,  Without  hearing  further  evidence,  the  learned 
Recorder  directed  the  jury  to  acquit  the  prisoner,  on 
the  ground  of  their  being  incompetent  to  try  this  felony, 
which  had  been  committed  certainly  in  the  city  of 
London. 

The  prosecutor  was  then  bound  over  to  prefer  his  bill 
at  the  Old  Bailey,  which  was  done  accordingly;  and 
the  prisoner  having  been  removed  to  Newgate,  on  his 
arraignment  at  the  Old  Bailey,  on  the  bill  found  by  the 
London  grand  jury  for  the  same  felony*,  pleaded  autrefois 
acquit  in  Southwark. 

This  plea  being  founded  on  the  twelfth  section  of 
7  G.  4,  c.  64,  which  enacts,  "  That  such  felony  may 
be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  any  of  the  said  counties,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly  com- 
mitted therein."  The  learned  Recorder  was  of  opi- 
nion that  if  not  tried  in  the  county  of  the  city  of  London, 
where  the  whole  felony  was  in  fact  committed,  it  conld 
only  be  tried  at  the  sessions  or  assizes  of  the  coun^  of 
Surrey,  by  a  jury  de  corpore  comiiatusj  and  not  by 
any  limited  jurisdiction  locally  existing  within  the 
county,  which  had  not  the  power  (as  the  sessions  for 
the  town  and  borough  of  Southwark  certainly  had 
not),  to  summon  a  jury  de  corpore  comiicUus.  A  pri- 
soner being  tried  by  a  '  limited  jurisdiction,  of  very 
small  extent,  within  the   county,  might  be  very  ma- 
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teriaDy  afiected  in  the  benefit  of  his  peremptory  chal- 
lenges, inasmuch  as  he  might  be  personally  obnoxious  to 
more  than  twenty  inhabitants  in  such  small  district,  and 
yet  not  to  any  proveable  extent  that  would  sustain  a 
challenge  for  cause ;  an  inconvenience  not  at  all  likely 
e?er  to  occur  in  a  jury  summoned  from  the  whole  county. 
The  objection  to  the  plea  appears  greatly  confirmed  by 
the  terms  of  the  59  G.  3,  c.  27,  for  facilitating  the  trial 
of  felonies  committed  on  board  vessels,  &c.  employed  on 
caoals,  inc. ;  which,  reciting  the  difficulties  of  ascertain- 
fflg  in  such  cases  in  what  counties  such  felonies  may  have 
actually  been  committed,  provides,  that  it  shall  be  suffi- 
cient to  allege  the  felony  to  have  been  committed  in  either 
of  the  said  counties  or  ciiies  through  which  such  vessel 
shall  have  passed  in  the  course  of  its  voyage ;  and  that 
8Qch  felony  may  be  inquired  of,  tried,  and  determined  in 
the  county  or  city  in  which  it  shall  be  alleged  to  have 
taken  place.  A  similar  provision  i^  made  by  the  59  6. 
3,  c  96,  respecting  felonies  committed  on  stage-coaches, 
&c^  that  such  felony  may  be  allied  to  have  been  com- 
mitted in  any  county  or  city  in  the  line  of  its  journey ; 
and  that  it  may  be  inquired  of,  heard,  and  determined  in 
any  county  or  dty  so  alleged. 

This  appears  to  declare  fully  the  sense  of  the  legisla- 
ture, that,  in  all  the  cases  described  by  these  three  several 
statutes,  the  jurisdiction  of  the  county  at  large  shall  alone 
be  resorted  to,  unless  where  a  more  Umited  jurisdiction 
is  expressly  assigned  by  statute.  For  these  reasons  the 
learned  Recorder  overruled  the  plea,  reserving  the  pro- 
priety of  the  determination  for  the  decision  of  the  Judges. 

The  prisoner  had  pleaded  over  to  the  felony. 

In  Hilary  term,  1828,  all  the  Judges  met,  and  were 
unanimously  of  opinion  that  the  plea  was  properly  over- 
niled,  on  the  ground  that  the  twelfth  section  of  7  G.  4, 

TOL.  1.  23 
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c.  64,  does  not  extend  to  trials  in  limited  jurisdicti 
but  only  to  county  trials. 


REX  V.  HENRY  SMITH. 

i 

If  tbo  sash  of  a  window  be  partly  open,  bat  not  aafficiently  so  to  admit  a  perMa,tfae 
raiaing  it  ao  as  to  admit  a  person  is  not  a  breaking  of  the  housct 

The  prisoner  was  tried  before  Mr.  Justice  Holrotd, 
at  the  December  sessions  at  the  Old  Bailey,  in  the  year 
1827,  for  a  capital  felony,  in  breaking  and  entering  a 
dwelling-house,  and  committing  larceny  therein. 

He  was  convicted  of  the  full  offence,  on  the  authority 
of  a  similar  case  that  had  recently  occurred  at  the  Old 
Bailey,  a  note  of  which  was  furnished  by  Mr.  Baron 
HuLLocK :  in  which  case  similar  circumstances  had  been 
held  to  amount  to  a  felonious  breaking  of  the  house. 

From  doubts,  however,  that  were  understood  to  have 
been  afterwards  expressed  upon  the  point,  the  learned 
Judge  respited  the  judgment,  in  order  to  take  the  opinion 
of  the  Judges  upon  the  propriety  of  the  conviction,  as  to 
the  capital  part  of  the  offence. 

The  housebreaking  (if  there  was  one  by  the  prisoner) 
was  by  pushing  up  or  raising  the  lower  sash  of  the  parlour 
window,  which  was  proved  to  have  been  at  about  eight 
or  nine  o^clock  in  the  morning,  in  a  close  state  and  shut 
quite  down,  but  to  have  been  also  seen  about  twelve 
o^clock  at  noon  of  the  same  day  in  an  open  state  or  raised 
about  a  couple  of  inches,  with  the  prisoner  very  near  it; 
but  yet  only  so  open  and  raised  as  that  there  was  not 
room  enough  for  a  person  to  enter  the  house  through  that 
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(^ing,  and  commit  the  larceny.  Oa  the  evidence  it 
was  clear,  that  the  prisoner  immediately  afterwards 
threw  the  sash  quite  up,  and  then  having  thus  removed 
the  obstruction  to  his  entrance,  entered  through  the 
enlarged  aperture  thus  made,  and  committed  the  fi^ony ; 
but  the  jury  declared  their  opinion  to  be,  that  the  pri- 
BODcr  did  not  open  the  window  all  the  way,  but  only 
laifled  the  sash  the  second  time. 

The  question  for  the  opinion  of  the  Judges  was, 
whether  the  prisoner  was  properly  convicted  of  the 
house-breaking,  or  whether  he  should  have  been  con- 
Tictedof  larceny  only  ? 

In  Hilary  term,  1828,  the  Judges  met,  and  all  thought 
there  was  no  decision  under  which  this  could  be  held  to 
be  a  breaking,  and  that  they  ought  not  to  go  beyond  what 
had  been  decided,  unless  the  case  was  within  some  settled 
principle,  which  this  was  not ;  and  that  the  conviction  for 
house-breaking  was,  therefore,  wrong* 


REX  t;.  JOHN  CAMPBELL. 


Prarufin^  upon  « tndeinna  to  bring  goods  propoied  to  be  boaght,  to  a  given  phoe, 
Oder  yntanoo  that  the  price  ahall  then  be  paid  ibr  them,  and  farther  pMvailiif 
opoa  him  to  leave  them  there  in  the  care  of  a  third  penon,  and  then  getting  them 
ftom  that  peraon  without  paymg  the  price,  ia  a  feloniooa  taking;  if,  a&  tnttio,  the 
fatetiM  waa  to  get  the  gooda  from  the  tradoMnan,  and  not  to  paj  fcr  them. 


The  prisoner  was  indicted  for  steaUng  trinkets  and 
fimcy  articles  of  the  value  of  171/.,  the  property  of  Mr, 
Alexander  Berens,  and  was  tried  at  the  December  ses- 
sions at  the  Okl  Bailey,  in  the  year  1837,  before  Thokas 
I^BNMAN,  Esq.  C!ommoQ  Serieant 
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It  appeared  in  evidence,  that  the  prisoner  called  at 
the  shop  of  Berens,  to  whom  he  was  a  perfect  straoger, 
and  said  to  him,  ^^  I  am  come  to  take  a  choice  of  fancy 
articles ;  I  am  going  into  the  country  :  I  will  pay  you 
cash  if  you  will  deliver  the  goods,  and  you  must  serve  me 
as  low  as  you  can.''  He  then  wrote  on  a  card  his  name, 
and  the  address,  ^^Coach-office,  Swan  Inn,  Lad-lane;" 
and  another  card  falsely  describing  where  he  lodged. 
He  then  selected  the  articles  in  the  indictment,  and  desired 
that  they  should  be  taken  the  next  day  at  five  in  the  afte^ 
noon  to  the  coach-office. 

An  invoice  of  the  goods  was  made  out  by  Berens  in 
the  presence  of  the  prisoner ;  and  the  next  day,  at  five, 
Berens  carried  the  goods,  packed  in  a  case,  to  the 
Swan. 

The  prisoner  met  him  there,  and  said,  ^  I  am  surprifled 
that  my  friend,  who  promised  to  be  here,  is  not  come." 
In  a  quarter  of  an  hour,  a  letter  was  brought  by  the  two* 
penny  post  to  the  prisoner,  who,  after  appearing  to  read 
it,  said,  "  This  is  my  very  good  friend,  who  will  give  me 
200/.  at  Tom's  coffee-house,  at  half-past  seven.^ 

He  desired  Berens  to  meet  him  there  at  that  time,  and 
then  desired  the  book-keeper  to  reserve  a  place  for  him 
by  the  Manchester  coach  next  day,  when  he  said  he  would 
take  the  case  with  him.  Some  doubt  was  expressed 
whether  it  was  not  too  large  for  the  coach ;  both  Berens 
and  the  prisoner  desired  it  might  be  taken  care  of,  and 
Berens  swore  on  his  cross-examination  that  he  considered 
the  goods  to  be  sold,  if  he  got  his  cash,  but  not  before. 
Both  left  the  coach-office.  Berens  went  to  Tom's  at  the 
time  appointed,  but  saw  no  friend  of  the  prisoner's,  nor 
the  prisoner. 

Half  an  hour  after  they  had  lefl  the  office,  the  prisoner 
returned  to  it,  telling  the  book-keeper  he  had  altered  his 
mind,  and  would  take  the  case  away  then. 
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He  offered  him  a  sovereign  for  his  trouble,  hired  a 
porter  to  carry  the  case  into  the  street,  and  there  hired 
a  cart,  in  which  he  had  it  conveyed  to  a  house  on  the 
other  side  of  the  river.  He  was  found  in  that  house  in 
two  hours,  with  the  case  unpacked,  and  the  goods  all 
about  the  room. 

The  prisoner's  counsel  contended  that  he  was  entitled 
to  a  verdict  of  acquittal,  as  a  complete  sale  of  the  goods 
had  taken  place. 

But  the  jury  were  directed  to  consider,  whether  they 
were  satisfied  by  the  evidence  that  the  prisoner,  when 
he  first  called  upon  Berens,  had  no  intention  of  buying 
and  pajring  for  die  goods,  but  gave  the  order  for  the  pur- 
pose of  getting  them  out  of  Berens's  possession,  and 
afterwards  clandestinely  removing  and  converting  them 
to  his  own  uise ;  and.  if  they  were  so  satisfied,  to  find  the 
prisoner  guilty,  which  they  did. 

The  learned  Conunon  Serjeant  requested  the  opinion 
of  the  learned  Judges,  whether  the  conviction  was  right. 

In  Hilary  Term,  1828,  the  Judges  met,  and  considered 
this  case,  and  were  clearly  of  opinion  that  there  was  a 
felonious  taking,  the  jury  having  found  that  the  prisoner's 
intention,  ah  initioj  was  to  get  the  goods  out  of  Berens's 
possession,  and  then  clandestinely  remove  and  convert 
them  to  his  own  use,  and  that  the  conviction  was  right. 


^  I 
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REX  «.  ELIZABETH  MARCH. 

It  is  not  within  7  &  8  6. 4*  c.  30,  ■.  3,  ftr  a  wife  to  Mt  fire  to  her  hiitbind*t  honn. 

Thb  prisoner  was  tried  before  Albxakbbr,  C.  B^  at 
the  Spring  assizes  for  the  county  of  NorthamptOD,  in  the 
year  1828,  on  an  indictment  which  described  her  as 
Elizabeth  the  wife  of  John  March,  and  charged  her  with 
unlawfully,  maliciously,  and  feloniously  setting  &e  to  a 
certain  house  of  the  said  John  March,  with  int^t  to 
injure  him,  against  the  form  of  the  statute. 

It  appeared  from  the  evidence  that  March  the  prose- 
cutor and  the  prisoner  his  wife  had  lived  separate  for 
about  two  years,  she  going  by  her  maiden  name.  It  was 
proved  that  previous  to  the  act,  when  she  applied  for  the 
candle  with  which  it  was  done,  she  said  it  was  to  set  her 
husband's  house  on  fire,  because  she  wanted  to  bum  him 
to  death. 

Upon  another  and  earlier  occasion  she  used  threats 
of  burning  him  and  his  house  to  a  cinder.  Having 
borrowed  a  candle  and  lanthom  she  went  to  her  hoa- 
band's  thatched  house  at  night,  and  stuck  the  eandk 
burning  into  the  thatch.  She  was  observed  by  a  neigh- 
bour, and  an  alarm  was  given,  upon  which  she  ran 
away :  the  husband  came  out  and  pulled  from  the  roof 
the  burning  candle  and  the  straw  immediately  communi- 
cating with  it,  and  so  prevented  any  conflagration.  The 
straw  pulled  out  was  proved  to  have  been  black  and 
singed.    The  jury  found  her  guilty. 

The  learned  Chief  Baron  wished  to  have  the  opinion 
of  the  Judges,  whether  it  is  an  oflence  within  the  7  & 
8  G.  4,  c.  30,  s.  2,  for  a  wife  to  set  fire  to  her  husband^s 
house  for  the  purpose  of  doing  him  a  personal  injury. 
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If  not,  the  conviction  appeared  to  the  learned  Chief 
Baron  to  be  erroneoos.  In  Rex  y.  Ann  Gould^  I  Leach, 
257)  it  was  held  that  a  woman .  could  not  be  capitally 
convicted  for  stealing  the  goods  of  a  stranger  to  the  value 
of  40<.  in  the  dwelling-house  of  her  husband. 

This  case  was  considered  at  a  meeting  of  the  Judges 
in  Easter  Term,  1828,  (present  Lord  Tbndbrdbn,  C.  J., 
foT,  C.  J^  Albxandbr,  C.  B«,  Batlbt,  Littlbdalb, 
Gabglbb,  Js.,  and  Vauohan,  B.,)  and  the  conviction  was 
held  wrong ;  the  learned  Judges  thinking  that  to  consti- 
tote  the  offence,  it  was  essential,  that  there  should  be  an 
intent  to  injure  or  defraud  some  third  person,  not  one 
id^tified  with  herself. 


REX  V.  JOHN  RUST  and  THOS.  FORD. 

Throviog  ap  a  window,  and  introducing  an  instrament  botwaen  such  a  widow,  and 
n  iiMide  fhutter  to  force  open  the  sbutteri  if  the  hand  or  spnie  p^  of  it  is  not 
witiun  the  window,  is  not  a  sufficient  entry  to  constitute  burglary. 

Thb  prisoners  were  tried  and  ccmvicted  before  Mr. 
Justice  Park  at  the  April  Old  Bailey  Sessions,  1828, 
(present  Mr.  Baron  Garrow,)  for  burglariously  In'eaking 
and  entering  the  dwelling-house  of  John  Roper  with 
intent  to  steal 

Of  the  breaking  there  was  no  doubt,  and  the  learned 
Judge  left  the  intent  to  the  jury,  telling  them  if  they 
thought  the  intent  was  to  steal,  to  find  the  prisoners 
guil^,  and  that  he  would  take  the  opinion  of  the  Judges 
upcm  the  question  of  entering ;  the  counsel  for  the  pri- 
soneis  having  contended  there  was  no  sufficient  proof  of 
an  ^tiy.  The  jury  having  found  the  prisoners  guilty, 
the  learned  Judge  respited  the  judgment. 

The  facts  were  these  as  to  the  entering ;  the  glass 
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sash-window  was  left  closed  down,  but  was  thrown  up 
by  the  prisoners ;  the  inside  shutters  were  fastened,  and 
there  was  a  space  of  about  three  inches  between  the  sash 
and  the  shutters,  and  the  shutters  themselves  were  about 
an  inch  thick. 

It  appeared  that,  after  the  sash  was  thrown  up,  a 
crowbar  had  been  introduced  to  force  the  shutters,  and 
had  been  not  only  within  the  sash,  but  had  reached  to 
the  inside  of  the  shutters,  as  the  mark  of  it  was  found  on 
the  inside  of  the  shutters. 

The  inclination  of  the  learned  Judge^s  opinion  at  the 
trial,  as  well  as  that  of  Mr.  Baron  Garbow,  was  that 
this  was  no  burglary,  as  it  did  not  nor  could  it  appear 
whefber  any  part  of  the  hand  was  within  the  window, 
although  the  aperture  was  large  enough  to  admit  the 
hand. 

This  seemed  to  the  learned  Judge  to  be  the  general 
result  to  be  collected  from  the  cases  alluded  to  in  2  Russ. 
912,  and  2  East,  P.  C.  490. 

But  as  the  case  approached  so  near  to.  that  of  the 
King  V.  Bailey  and  Spencer,  Russ.  &  Ry.  341,  and  of 
the  King  v.  Davis,  Russ.  &  Ry.  499,  the  learned  Judge 
thought  it  right  with  the  concurrence  of  Mr.  Baira 
Garrow  to  save  the  point  for  the  opinion  of  the  learned 
Judges. 

In  Easter  Term,  1828,  at  the  same  meeting  as  the  last 
case ;  the  learned  Judges  determined  that  this  conviction 
was  wrong,  there  being  no  proof  that  any  part  of  the  pri- 
soner's hand  was  within  the  window. 
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REX  V.  WILLIAM  GILBERT. 

TikiDf  goodf  the  prisoner  has  bargained  to  bay  is  fUonions,  if  by  the  nsage  the  price 
oogbl  to  be  peid  beibre  they  are  taken,  and  the  owner  did  not  eooient  to  tiielr  beiof 
tokens  and  the  prieoner  when  he  bargained  for  tliem,  did  not  intend  to  pay  for  them, 
bot  meant  to  get  them  into  hii  poaseaaion,  and  dispoae  of  them  for  hia  own  benefit 
witfaoat  paying  for  them. 

Thb  prisoner  was  tried  and  convicted  before  Mr.  Baron 
Gijuiow,  at  the  Spring  assizes  for  Bedfordshire,  in  the 
jear  1828,  of  stealing  four  oxen  the  property  of  the 
Marquis  of  Tavistock. 

Richard  Baker  was  employed  by  the  bailiff  of  the 
Marquis  to  sell  the  oxen  at  Ampthill  fair  for  ready 
money.  The  prisoner  inquired  the  price  and  agreed  for 
48/.  10^.,  Baker  asked  him  to  mark  them  (which  is  done 
\fj  clipping  off  some  hair),  he  said  no,  1^1  mark  them  by 
asd  by,  and  if  you  go  down  to  the  King's  Anns  I'll  pay 
yott  fox  them.  Baker  soon  went  to  the  King's  Arms,  but 
did  not  find  the  prisoner;  having  dined  there  Baker 
returned  into  the  fair  to  the  place  where  he  had  left  the 
beasts,  but  they  were  gone. 

Two  witnesses  severaUy  proved  that  they  purchased 
two  of  the  oxen  in  the  fair  from  the  prisoner. 

It  appeared  that  the  prisoner  had  slept  at  the  King's 
Anns  Inn  the  night  before  the  fair,  and  having  gone  out 
io  the  morning  returned  about  half  past  eleven,  and  being 
asked  by  the  landlord  whether  he  had  bought  any  beasts, 
said  he  had  bought  a  little  lot,  and  thought  he  should  buy 
more.  He  said  he  thought  he  should  return  for  dinner, 
hoi  aaked  for  his  Uttle  bundles,  went  away  a94  nevi^r 
returned.  Search  was  afterwards  made  for  faim  in  tb9 
£ur  ajad  at  the  different  inns  without  wf^ess. 
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Baker  said  that  the  custom  is  to  mark  the  beasts  whe& 
they  are  sold ;  that  they  are  not  delivered  until  they  aie 
paid  for,  which  is  generally  about  dinner  time,  and  if  the 
prisoner  had  applied  to  him  for  leave  to  drive  them  away, 
he  would  have  refused  till  he  had  received  the  price. 
The  prisoner  told  him  his  name  was  Gilby,  but  did  not 
mention  where  he  lived. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether 
the  prisoner  at  the  time  he  made  the  bargain  intended  to 
pay  for  the  oxen,  or  merely  to  get  them  into  his  posses- 
sion, to  sell  tiiem  and  convert  the  money  to  his  own  use. 

The  jury  found  the  prisoner  guilty,  and  said  they 
thought  he  never  at  any  time  intended  to  pay  for  the 
beasts. 

The  learned  Judge  respited  the,  judgment  in  order  to 
submit  the  propriety  of  the  conviction  to  the  consideia- 
tion  of  the  Judges. 

At  a  meeting  of  the  Judges  in  Easter  term,  1828, 
(present  Lord  Tbnterdbn,  Best,  C.  J.,  Alexander,  C.  B., 
Batlet,  Burrough,  Littledale,  and  Gaselee,  Js.,  and 
Vauohan,  B.)^  this  conviction  was  affirmed,  the  jniy 
having  found  that  the  prisoner  never  meant  to  pay  for 
the  oxen. 


REX  V.  RICHARD  GILHAM. 

a  confeggion  made  in  oomequeoce  of  penouion  by  a  clergyman,  not  with  anj  view  of 

temporal  benefit,  is  admlBsible. 

The  prisoner  was  tried  and  convicted  before  Mn  Jus- 
tice LiTTLEBALE  at  the  Spring  assizes  at  Taunton,  in  the 
year  1828,  for  the  wilful  murder  of  Maria  Bagoall  at 
Bath,  and  the  learned  Judge  passed  sentence  upon  bin^ 
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but  re8|!Hted  the  execution  in  order  that  the  opinion  of 
the  Jadges  might  be  taken  whether  the  various  confes-' 
sk)Ds  of  tjie  prisoner,  after  his  interviews  with  the  chap- 
lain, ought,  under  the  circumstances,  to  have  hem  received 
io  evidence. 

The  deceased,  Maria  Bagnall,  who  was  a  servant  in 
the  house  of  Mrs.  Coxe  at  Bath,  was  murdered  at  a  late 
hour  in  the  evening  of  Saturday  the  26th  of  January,  or 
early  in  the  morning  of  Sunday  the  27th. 

The  prisoner,  who  was  also  a  servant  in  the  house  of 
Mrs.  Coxe,  was  examined  as  a  witness  before  the  coro- 
ner's inquest  on  Sunday  the  27th  January ;  and  was  also 
ezaniined  before  the  mayor  of  Bath  at  several,  different 
times.  On  Wednesday,  the  30th  of  January,  he  was 
apprehended,  and  on' Thursday  the  31st,  he  denied  having 
any  property  in  Bath  except  at  Mrs.  Coxe's ;  but,  on  the 
same  Thursday,  eight  packages  of  difierent  articles 
belonging  to  Mrs.  Coxe,  which  had  been  found  in  a  room 
hired  by  the  prisoner,  were  brought  to  the  Town  HaU,  and 
<^ed  in  his  presence.  He  then  went  into  the  beadle's 
room,  and  said  to  the  gaoler,  ^^  Well,  they'll  hang  me  for 
this  I  know ;  but  I  thank  God  I  am  innocent  of  the  mur- 
der." The  gaoler  said  to  him,  "  Don't  add  lies  to  crime." 
He  was  afterwards  taken  to  the  gaol ;  and  the  gaoler 
saw  him  the  next  morning,  Friday,  the  1st  of  February: 
he  was  very  much  distressed,  and  the  gaoler  said  that  he 
should  not  be  doing  his  duty  if  he  did  not  tell  him  (the 
prisoner)  that  it  was  his  firm  opinion  that  he  was  the  man 
who  did  the  deed.  The  prisoner  clasped  his  hands 
together :  the  gaoler  said  ^  It  is  done  now,  and  cannot 
he  helped ;"  the  prisoner  said,  "  No,  it  cannot."  The 
prisoner  had  the  Bible  and  the  Whole  Duty  of  Man  by 
him ;  the  gaoler  pointed  out  several  passages  for  him  to 
read  in  the  Prayer  Book,  particularly  the  opening  sen- 
tences of  the  service,  and  told  him  if  he  wished  to  have 
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ft  Spiritual  adriser  he  would  radeavour  to  get  him  cme ; 
and  after  some  conversation  the  prisoner  expressed  a 
widi  to  have  the  chaplain  of  the  gaol. 

The  chafdain,  on  being  applied  to  by  the  gaoler,  fint 
went  to  the  magistrates,  and  then  to  the  prisoner,  at  about 
half  past  eleven  on  Friday. 

The  chaplain  asked  the  prisoner  why  he  sent  to  him; 
the  prisoner  answered,  to  read  and  pray  with  hkn,  as  he 
could  not  do  it  himself,  or  make  use  of  the  books  which 
were  lying  before  him,  which  were  the  Bible,  I^rajer 
Book,  and  Whole  Duty  of  Man. 

The  prisoner  said  he  knew  he  was  a  sinner  and  should 
soon  die.  The  chaplaiti  asked  him  how  he  knew  it;  he 
feplied,  he  luid  been  totd  at  the  Hall  he  should  be  hanged 
for  taking  the  goods  of  his  mistress ;  and  he  then  admitted 
that  he  had  purioined  a  few  things  from  her.  The  chap- 
lain saw  he  was  in  a  very  perturbed  and  distressed  state 
x>f  mind,  and  asked  him  if  there  was  not  something  stiD 
more  heavy  on  his  conscience :  he  said  he  knew  he  was 
a  sinner  as  other  men,  and  he  knew  he  was  suqsected  of 
Ike  unhappy  murder.  The  chaplain  told  him  if  he  was 
innocent  to  maintain  his  innocence ;  but  if  not,  his  owa 
heart  would  teU  him.  The  diaplain,  as  the  minister  of 
"God,  thought  it  was  his  duty  to  warn  him  not  to  add  am 
to  sin,  by  attempting  to  dissemble  with  God.  The  chap- 
lain then  asked  him,  as  he  confessed  himself  a  sinner,  and 
as  he  thought  he  should  soon  die,  whether  he  would  not 
wish  to  repent  of  his  sins :  he  answered  in  the  affirmative. 

The  chaplain  then  explained  to  him  what  he  coosid^ 
to  be  the  nature  of  true  repentance,  and,  amongst  othi» 
things,  that  it  was  not  a  mere  acknowledgment  of  sm, 
but  a  deep  search  into  ourselves,  and  by  the  purity  of  the 
Gospel,  whenever  we  found  ourselves  deep  defaulters,  Ui 
confess  the  same  before  God,  with  a  deep  contrition  on  oor 
pait  for  having  violated  the  law  of  God.    The  chaplain 
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tM  hiiDf  that  before  God  it  would  be  better  for  him  to 
confess  bis  sins. 

The  chafdain  also  told  him,  that,  next  to  confessiog 
his  sins  before  God,  another  most  important  part  of  the 
doty  of  repentance  was  to  repair,  by  all  po^ible  means 
in  his  power,  every  injury  of  whatsoever  nature  he  had 
done  to  his  feUow-creatures ;  he  enlarged  very  consider- 
ably on  his  repairing  the  injuries  he  had  done  his  fellow- 
creatures,  as  forming  a  branch  of  true  repentance ;  and 
he  said  he  might  say,  and  repairing  any  injury  done  to 
the  laws  of  his  country. 

Tlie  chaplain  stated  that  the  prisoner  was  then 
extremely  agitated :  he  read  to  him  part  of  the  commi- 
nation  service,  commenting  upon  it  as  he  went  along. 
He  thought  at  one  time  that  the  prisoner  was  on  the 
point  of  making  some  immediate  communication  to  him, 
and  he  asked  him  if  he  should  send  for  Mr.  Bourne  (the 
gaoler) ;  meaning  it  with  a  view  of  the  prisoner  making 
a  communication  to  Mr.  Bourne,  because  he  considered 
he  had  made  a  great  impression  on  the  prisoner. 

The  chaplain  stated  the  prisoner's  agitation  and 
pertorbed  state  of  mind  during  the  interview  was  so 
great,  that  he  could  not  help  being  aware  that  the 
prisoner  had  something  pressing  on  his  mind ;  and 
the  cha{dain  said,  while  that  was  the  case,  he  could 
tdl  the  prisoner,  and  the  prisoner  would  feel,  that  no 
senrices  of  his  would  afford  him  what  he  wished  they 
flhooki  do,  real  comfort;  telling  him  also  he  must  be 
aware  that  he,  as  a  minister  of  God,  had  but  one 
object  in  view,  to  bring  him  to  a  state  of  true  repent- 
ance; and  that  he  could  not  but  himself  feel  sensible 
that  he  was  more  concerned  in  the  dreadful  deed 
than  he  had  admitted ;  that  he  did  not  wish  him  to 
confess  to  him,  but  to  bear  in  mind  the  subject  on 
which  he  had  talked  to  him  and  read  to  him.     The 
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prisoner  was  evidently  so  worked  upon  by  what  had  beea 
said,  that  the  chaplain  could  not  but  observe  it  to  him, 
and  asked  him,  whether  his  conscience  did  not  bear  wit- 
ness to  the  truth  of  what  he  had  advanced. 

The  chaplain  soon  after  left  him,  the  prisoner  havmg 
expressed  a  wish  to  see  him  again.  He  then  went  and 
reported  to  the  magistrates  what  had  passed  betwem 
them;  and  having  recovered  himself  a. little  fix>m  the 
agitation  he  was  in  from  so  painful  an  interview,  weat 
to  the  prisoner  again  a  little  before  three  on  the  same 
day,  and  resumed  the  tenor  of  his  conversation  upon 
repentance,  in  all  its  several  branches :  he  entreated  the 
prisoner  to  weigh  what  he  had  said  to  him  of  the  duty 
of  repentance,  and  confessing  his  sins  before  Grod,  aiui 
repairing,  by  every  possible  means,  any  injury  he  had 
done  to  his  fellow-creatures.  As  the  prisoner  had 
himself  alluded  to  the  murder,  the  chaplain  entreated 
him,  if  he  knew  himself  guilty,  to  avail  himself  by  the 
means  of  general  repentance,  and  faith  in  Christ,  to  be 
reconciled  with  God.  At  one  time,  during  this  inters 
view,  the  chaplain  saw  so  evident  an  impression  made 
on  his  mind,  that  he  could  not  but  tell  him  his  fear  which 
he  had  expressed  to  the  prisoner  in  the  morning,  respect- 
ing his  participation  in  the  dreadful  deed,  was  fiiDy 
confirmed ;  and  that  while  he  was  in  that  state  of  mind, 
he  (the  chaplain)  could  not  afford  him  the  consolation 
by  prayer,  which  it  was  his  earnest  wish  to  do,  and  so 
that  his  prayers  could  be  of  any  avail  to  him ;  and  he 
socm  after  left  the  prisoner. 

The  first  interview  lasted  about  two  hours,  and  the 
second  about  an  hour  and  a  quarter,  and  during  these 
interviews  the  chaplain  enlarged  upon  the  topics  men- 
tioned to  the  prisoner. 

The  chaplain  said  he  could  almost  take  upon  himself 
to  say,  that  he  always  used  the  terms  confessing  his  sins 
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before  God;  but  lie  afterwards  said  that  he  could  not 
sajy  that  he  mentioned  before  God  every  time  he  used 
the  word  confessing. 

After  the  second  interview  the  gaoler  saw  the  prisoner, 
and  told- him,  the  prisoner,  what  had  passed  between 
him,  the  gaoler,  and  the  prisoner?s  wife ;  and  he  also  told 
the  prisoner,  that  he  was  perfectly  satisfied  that  what  he 
the  gaoler  said  iq  the  morning  was  correct.  The  pri- 
Boner  then  said  he  would  teU  the  gaoler  all  about  it.  The 
gaoler  said  to  him,  ^<  Don't  tell  me  any  thing  but  what 
yoa would  wish  the  mayor  and  magistrates  to  know; 
for  whatever  you  tell  me  I  must  inform  them  of.''  Hie 
prisoner  then  related  to  the  gabler  the  particulars  of  the 
murder,  and  the  way  in  which  he  had  committed  it. 
The  gaoler  then  said  to  him,  ^  Now  I  shall  tell  all  this 
to  the  mayor  and  magistrates.''  The  prisoner  then  said, 
^That  is  what  I  wish:"  he  said  he  had  endeavoured  to 
make  up  his  mind  to  confess  before ;  he  had  a  great 
mind  on  Monday.  He  then  requested  the  mayor  should 
c(Mne  and  hear  what  he  had  to  say ;  and  particularly 
wished  to  see  the  clergyman  again.  The  next  morning 
(Saturday)  the  gaoler  saw  him  again,  and  read  to  him 
two  prayers  and  a  psalm :  he  said  he  felt  himself  a  good 
deal  easier  in  his  mind. 

The  mayor  of  Bath  and  town-clerk  came  about  10 
o'clock. 

The  prisoner,  before  he  saw  them,  told  the  gaoler  that 
some  part  of  what  he  had  stated  the  night  before  was 
]X)t  correct,  as  to  what  part  of  the  house  he  met  the 
deceased  in  when  he  first  struck  her,  and  he  said  it  was 
in  another  part  of  the  house. 

When  the  mayor  saw  the  prisoner  in  the  gaoler's 
room,  he  said,  ^  I  am  come  to  see  you,  as  I  understand 
yoa  wish  to  make  some  communication  to  me."  The 
mayor  dien  said  to  him,  ^  Before  you  say  any  thing,  I 
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think  it  necessary  to  apprise  you,  as  I  haye  done 
several  times  during  your  examination,  that  it  will  pro- 
bably be  given  in  evidence  against  you.  You  are 
therefore  to  exercise  your  own  discretion,  and  say  little 
or  nothing,  as  you .  may  think  best ;  and  if  you  have 
changed  your  mind  since  you  sent  to  me,  and  do  not 
choose  to  say  any  thing,  I  will  retire,  and  shall  not  feel 
at  all  angry  with  you  for  having  brought  me  down 
unnecessarily."  The  prisoner  said  something ;  what  he 
said  was  taken  down  in  writing,  in  his  own  words ;  it 
was  read  over  to  him  by  the  town-cl^rk,  and  the  clerk 
asked  him  if  he  had  any  objection  to  sign  it :  he  said 
he  had  not  any,  but  his  hand  shook  so  much  he  could 
not  write  his  name,  but  it  was  all  true.  The  mayor 
then  signed  the  examination,  but  it  was  not  signed  by  the 
prisoner. 

This  examination  of  the  prisoner  was  read ;  and  it 
contained  a  confession  of  his  having  committed  the  mm^ 
der,  and  the  circumstances  attending  it. 

It  appeared  from  the  evidence  of  the  mayor,  that 
the  prisoner  ha.!  undergone  fiye  or  six  examinatioms 
including  the  coroner's  inquest.  In  the  course  of  die 
same  morning,  after  the  mayor  was  gone,  one  of  the 
mayor's  officers  saw  the  prisoner,  and  in  answer  to  a 
question  how  he  was,  the  {prisoner  told  him  he  was 
better  since  he  had  eased  his  mind ;  and  in  the  con- 
versation they  had,  he  told  the  officer  that  he  bad 
committed  the  murder,  and  related  some  of  the  pa^ 
ticulars.  The  next  morning  (Sunday)  the  jNiscmer 
was  taken  from  Bath  to  the  county  gaol  by  another 
of  the  mayor's  officers,  and  in  answer  to  an  inquiry 
how  he  felt,  he  said  he  felt  a  good  deal  better  eioce  he 
had  relieved  his  mind ;  and  in  the  course  of  their  journey 
he  told  this  lastnoientioned  officer  that  he  had  comiBitted 
the  murder,  and  stated  some  of  the  particulars. 
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It  was  contended,  on  the  part  of  the  prosecution,  that 
ereii  sappoeing  the  confession  made  to  Bourne  the  gaoler 
at  Bath,  immediately  after  the  chaplain's  interview  with 
the  prisoner,  were  not  receivable  in  evidence,  still  that 
the  confession  made  to  the  mayor  was  receivable, 
iaasmuch  as  the  mayor  cautioned  him  against  saying 
any  thing,  unless  he  thought  it  right,  and  that  what  he 
said  would  probably  be  given  in  evidence  against  him : 
but  the  learned  Judge  thought  that,  after  what  the  chap- 
lain bad  said  to  him,  nothing  that  the  mayor  said  could 
do  away  the  ejBect  which  the  chaplain  had  produced  in 
bis  mind,  and  that  it  differed  from  those  cases  where  a 
confession  having  been  made  under  circumstances  which 
prevented  its  being  received  in  evidence ;  if  a  magistrate 
has  cautioned  a  prisoner  not  to  say  any  thing  against 
himself,  a  subsequent  confession  made  before  a  magis- 
trate has  been  admitted  in  evidence. 

The  learned  Judge  received  the  confessions  in  evidence, 
and  the  prisoner  was  found  guilty ;  but  as  the  point  as 
to  these  confessions  was  new,  the  learned  Judge  had 
some  doubt  about  it ;  and  he  respited  the  execution  till  a 
fbture  day,  in  order  that  the  opinion  of  the  Judges  might 
be  taken. 

This  case  was  argued  in  Easter  Term,  1828,  on  the 
3d  and  10th  of  May,  present  all  the  Judges*  (except 
Huux)CK,  B.) 

Moody  for  the  prisoner : — This  conviction  cannot  be- 
sustain^  having  been  produced  by  a  confession  or  set 
of  confessions  illegally  obtained.  These  confessions  were 
all  made  under  the  influence  of  hopes  and  terrors  created 
in  the  prisoner's  mind,  both  by  the  gaoler  and  the  chap- 
lain ;  Aey  were  therefore  not  voluntary,  and  consequently 
were  inadmissible.  In  the  administration  of  the  criminal 
justice  of  this  country,  the  strictest  caution  has  always 
been  observed  against   receiving  confessions  obtained 
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by  undue  means ;  imd  a  uniformity  of  language  prevails 
in  the  authorities  as  to  the  principle,  on  which  their 
admissibility  depends.  That  principle  is,  that  the  con- 
fessions must  he  free  and  voluntary^  LamVs  case^  2  Leach, 
552.  ^^  It  must  be  ascertained  with  certainty  that  such 
confession  was  neither  obtained  by  threats  nor  promises, 
but  was  perfectly  free  and  voluntary,  without  any 
menace  or  undue  terror  imposed  upon  the  prisoner,^' 
2  Hale,  284,  285,  2  East,  P.  C.  657.  Confessions,  even 
in  cases  of  felony  at  the  common-law,  are  the  weakest 
and  most  suspicious  of  all  testimony,  ever  Uable  to  be 
obtained  by  artifice,  false  hopes,  and  promises  of  favour 
or  menaces,  seldom  remembered  accurately  or  reported 
with  due  precision,  and  incapable  in  their  nature  of 
being  disproved  by  other  negative  evidence,  4  Black. 
357.  Foster,  243.  A  confession  is  inadmissible,  if 
^^  forced  from  the  mind  by  the  flattery  of  hope,  or  the 
torture  of  fear,"  WarwickshaWs  case^  1  Leach,  298.  And 
in  Gilbert's  Evidence,  p.  137,  the  principle  is  more  fully 
developed,  '^The  human  mind  under  the  pressure  of 
calamity  is  easily  seduced,  and  Uable  in  the  alarm  of 
danger  to  acknowledge  indiscriminately  a  falsehood  or 
a  truth,  as  different  agitations  may  prevail ;  and  there- 
fore a  confession,  whether  made  upon  an  official  exami- 
nation or  in  discourse  with  private  persons,  which  is 
obtained  by  the  impression  of  hope  or  fear,  however 
slight  the  emotion  may  be  implanted,  is  not  admissible 
evidence ;  for  the  law  will  not  suffer  a  prisoner  to  be 
made  the  deluded  instrument  of  his  own  conviction.'' 

Park,  J. — ^That  passage  does  not  appear  to  be  C. 
B.  Gilbert's;  it  was  probably  inserted  by  the  editor 
Lofit.  (a) 


(a)  In  the  etily  editions  of  Gilbert  the  possa^  certainly  does  not  appear.    The 
editor  may  probably  ha?e  taken  it  from  the  margain  of  the  6th  edit  of  Hawk.  P.  C. 
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Now  the  hopes  and  fears  spoken  of  in  these  autho- 
rities may  be  taken  to  be  of  two  classes ;  that  is  to  say, 
those  merely  worldly,  and  those  religious  and  spiritual. 
In  this  case  hopes  of  temporal  favour  were  certainly 
created  in  the  prisoner's  mind ;  and  if  this  be  so  to  any 
eitent  the  confessions  are  inadmissible.    It  is  not  neces- 
sary that  hope  of  pardon  should  be  created ;  the  common 
form  of  question  shows  that  any  expectation  of  bettering 
his  condition  renders  the  prisoner's  confession  inadmis- 
sible.    Now  the  persons  here  exerting  their  influence 
over  the  prisoner  to  confess  are  the  gaoler,  in  whose 
custody  and  power  he  was,  and  whose  favour  might 
lessen  his  coercion ;  and  the  chaplain,  a  person  also  in 
authority,  and  whose  good    opinion  aikl  report   fre- 
quently influence  the  fate  of  prisoners :  and  if  that  be  so 
generaUy,  the  rule  must  prevail  in  this  case,  though  one 
of  murder,  where  the  punishment  is  generally  deemed 
certain.    That  this  is  the  proper  inference  to  be  drawn 
from  exhortations  of  the  description  here  set  forth,  is 
established  by  the  case  of  Rex  v.  Sarah  Nute^  1  Bum's 
Justice,  by  Chetwynd,  688,  on  which  the  opinion  of  the 
twelve  Judges  was  taken,  where  Lord  Eldon  and  the 
jury  drew  the  conclusion  that  the  prisoner  had  confessed 
under  hope  of  favour  here,  from  the  mistress  exhorting 
her  to  confess  under  the  inducement  that  God  would 
forgive  her  if  she  did.    Besides  the  result  of  these  ccm- 
versations  with  the  chaplain,  is  a  refusal  of  any  religious 
consolation  on  his  part  but  on  terms   of  confessing; 
at  least    the  prisoner  must  have  so   understood  him, 
and  in  the  state  of  mind  in  which  the  prisoner  was, — 
under  the  confessed  guilt  of  robbing  his  mistress,  and 


b.  2,  c.  46,  fl.  3,  and  the  Old  Bailey  Faperis  1786,  p.  387,  are  there  referred  to.  UpoQ 
March  in  those  papers  the  paBsa^fe  in  terms  is  not  fbandf  thoogh  it  may  have  been 
oaed  by  Serjeant  Adair,  who  tried  the  eaee  leftrred  to. 
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for  which  he  had  made  up  his  mind  to  suffer,  the  obtain- 
ing religious  assistance  must  be  taken  as  materially 
bettering  his  present  condition^  and  so  at  all  events  is 
within  the  rule.  The  case  of  Bex  v.  Sextan^  4  Bum^ 
693,  flirther  shows  how  small  an  advantage  expected 
by  the  prisoner,  or  impropriety  in  the  mode  of  obtaining 
a  confession,  vitiates  it. 

But  supposing  it  be  said  that  no  such  hopes  of  tem- 
poral favour  or  fear  of  disadvantage  existed  in  this  case, 
and  that  the  inducements  held  out  and  operating  on 
the  prisoner's  mind  were  merely  religious,  still  they 
were  of  such  a  nature  and  extent  as  to  vitiate  this 
confession*  The  case  states  a  continued  series  of 
religious  terrors  impressed  on  the  prisoner's  mind, 
with  a  view  to  obtain  a  confession,  in  the  first  instance 
by  the  gaoler,  in  placing  before  him  religious  books, 
with  that  subject  put  prominently  before  him;  and  in 
the  second  instance  by  the  chaplain,  whose  whole  Ian* 
guage  and  exhortation  unceasingly  dwelt  on  the  duty 
of  confession,  as  a  condition  of  forgiveness  with  God, 
and  accompanied  with  the  terrors  of  God's  vengeance 
put  forward,  not  only  with  the  force  expressed  in  the 
commination  service,  but  with  all  the  additional  effect 
which  the-  piersonal  authority  and  manner  of  the 
chaplain  would  of  necessity  produce.  It  is  true  that 
he,  for  the  most  part,  uses  the  term  of  confessing 
before  God;  but  it  is  impossible  but  that  the  prisoner 
must  h^ve  understood  him  to  mean  confession  to  man, 
from  the  whole  tenor  of  the  exhortations ;  and  that  be 
did  so  understand  him,  and  probably  that  the  chaplain 
so  m^ant  to  bo  understood,  is  clear  from  the  altered 
conduct  of  both  as  soon  as  the  confession  was  actually 
made.  Now  the  distraction  of  mind  produced  by  these 
exhortations  in  the  prisoner  is  abundantly  shown  by 
the  chaplain's  statement ;  the  priscmer  was  in  fact  so  fer 
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bewildered  as  to  be  incapable  of  that  self-possession 
which  is  essential  to  a  voluntary  confession.  Here,  then, 
we  hare  a  confession  clearly  made  under  the  influence  of 
religious  hopes,  terrors,  and  menaces.  In  terms,  there- 
fore, it  is  clearly  within  the  principle  stated  in  the  autho- 
rities cited;  the  hopes  of  lessening  punishment,  or  of 
other  worldly  advantage,  and  the  terrors  of  present 
punishment,  are  merely  species  of  the  general  genus  set 
forth  in  those  authorities.  It  is  true  they  are  of  the  spe- 
cies most  commonly  occurring ;  and  therefore,  perhaps, 
it  may  have  been  supposed  they  were  the  only  hopes  and 
terrors.  But  that  this  supposition  is  not  founded  in  the 
law  of  the  land,  is  demonstrated  from  the  admitted  prac- 
tice of  excluding  a  confession  of  a  prisoner  taken  on  oath 
by  the  magistrate.  As  early  as  the  reign  of  Car.  2,  (Kel. 
2),  the  Judges  gave  general  directions  to  the  Justices  to 
take  examinations  of  felons  without  oath,  such  being  the 
admitted  law  then  as  well  as  since.  And  the  reason 
given  for  this  is,  that  it  would  be  a  species  of  duress,  and 
a  violation  of  the  maxim  that  no  one  is  bound  to  crimi- 
nate himself,  2  Stark.  Ev.  p.  52.  Now  the  only  duress 
that  can  be  exerted  here  is  religious  duress,  because,  even 
if  the  examination  were  prefaced  by  the  magistrate  with 
the  usual  caution,  still  the  mere  fact  of  the  oath  would 
vitiate  the  examination;  in  other  words,  the  duress  of 
the  reUgious  obligation  to  speak  even  the  truth,  renders 
the  confession  so  obtained  inadmissible.  And  in  Rex  v» 
Radfordj  for  murder  tried  at  Elxeter  Summer  assizes, 
1823  (a),  where  a  clergyman  had  prevailed  on  the  pri- 
soner to  confess,  by  dwelling  on  the  heinousness  of  the 
crime  charged  against  him,  and  the  denunciations  of 
Scripture  against  it,  without  giving  him  any  caution  that 
it  would  be  used  in  evidence  against  him.  Best,  C.  J. 


(a)  Ex  r«(ati0ii«  Coleridge. 
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refused  to  allow  the  clerg3rman  to  state  the  confession, 
saying  that  he  thought  it  dangerous  after  the  confidence 
thus  created,  which  would  throw  the  prisoner  off  his 
guard,  and  the  impression  thus  produced,  to  allow  what 
he  then  said  to  be  given  in  evidence  against  him.    And 
his  lordship  could  not  have  excluded  this  evidence  because 
it  was  a  breach  of  confidence  in  the  clergyman  to  give 
it,  because  a  minister  is  bound  to  disclose  what  has  been 
revealed  to  him  as  matter  of  religious  confession.  Rex  v. 
Sparkesj  cited  Peake,  N.  P.  C.  79.     1  Starkie  on  Evi- 
dence, 105.    And  this  even  in  the  case  of  a  Raman 
Catholic  priest.    Looking,  therefore,  to  the  whole  tenor 
of  the  chaplain^s  conversation,  and  to  the  state  of  mind 
produced,  the  necessary  conclusion  is  that  this  confession 
was  made  under  duress ;  and  it  was  not,  in  the  language 
of  the  authorities,  free  and  voluntary :  it  cannot  be  said, 
in  the  language  of  2  Hawkins,  469,  "  not  to  have  pro- 
ceeded from  fear,  menace,  or  duress,  or  from  weakness 
or  ignorance."    Nor  can  this  be  answered  by  saying  that 
the  exhortations  were  to  speak  the  truth,  because  if  the 
duress  existed,  it  is  obvious  that  in  this,  as  in  the  old 
cases  of  torture,  the  truth  is  only  a  term  for  the  particu^ 
lar  confession  that  the  exhorter  was  determined  was  the 
truth  and  to  extort,  namely,  a  confession  of  the  particular 
crime :  and  though,  in  this  case,  the  confession  sought 
was  of  a  crime  greater  than  that  of  which  the  prisoner 
admitted  himself  to  be  guilty,  namely  the  robbery ;  still 
the  same  influence  might  be  applied  to  a  prisoner  in 
custody  under  strong  circumstances  of  proof  for  one  crime, 
to  procure  a  confession  of  a  lesser  crime,  of  which  in 
fact  he  never  was  guilty ;  and  so  religious  terrors  and 
religious   inducement    might   be    made  thq   immediate 
instrument  of  falsehood.    And  if  the  methods  here  used 
can  be  shown  to  be  of  a  class  capable  of  producing  false- 
hood, the  same  strictness  must  prevail  to  exclude  as  does 
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prevail  in  merely  worldly  inducements,  where  the  slightest 
hope  or  terror  is  sufficient  to  vitiate  a  confession,  though 
it  may  be  beyond  all  question,  that  in  the  particular 
instance  the  inducement  used  could  not  have  produced  a 
confession  of  the  crime  charged ;  and  as  torture  itself 
was  rejected  from  the  criminal  law  of  this  country  as  an 
engine  of  falsehood,  so  ought  religious  terrors,  as  capable 
of  being  abused  to  a  similar  purpose.  The  known 
instances  in  the  criminal  history  of  the  country  of  con- 
fessions of  even  murders  of  which  the  parties  were  inno- 
cent, illustrate  the  wisdom  of  the  principle  of  exclusion. 
And  in  the  administration  of  the  ecclesiastical  law  the 
same  distrust  exists,  though  not  to  the  extent  of  exclu- 
sion, because  there  being  but  one  person  to  decide,  the 
Judge  must  hear  the  matter  proposed ;  but  it  is  laid  down 
by  Sir  W.  Scott,  Williams  v.  Williams,  1  Haggard,  304, 
that  **  the  Court,  however,  must  remember  that  confession 
is  a  species  of  evidence  which,  though  not  inadmissible, 
is  to  be  regarded  with  great  distrust.  There  is  a  canon 
particularly  pointed  against  them,  which  says,  necpartium 
amfessioni  fides  habeaiur :  and  though  it  is  evidence 
which  is  not  absolutely  excluded,  but  is  received  in  con- 
junction with  other  circumstances,  yet  it  is  on  all  occa- 
sions to  be  most  accurately  weighed."  If  the  objection 
as  to  the  existence  of  the  improper  influence  be  well 
founded,  it  is  not  removed  by  the  caution,  because  the 
cautions  given  were  altogether  of  a  kind  not  qualified  to 
remove  the  impression  created,  and  so  it  was  decided  by 
the  learned  Judge  at  the  trial ;  and  are  in  themselves  so 
slight  as  not  to  convey  the  proper  warning  even  in  ordi- 
nary cases,  because  the  practice  is,  wherever  an  improper 
impression  is  once  shown  to  have  existed,  to  require  it  to 
be  removed  by  the  fullest  evidence  of  explicit  warning,  1 
Phillips  on  Evidence,  105.  And  if  any  argument  ab 
inconvenienti  be  allowable  in  this  case,  it  will  be  found 
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on  consideration  that  no  interference  with  the  proper 
exercise  of  religious  duty  in  the  clergy  would,  as  it  has 
been  supposed,  result  from  allowing  this  objection  to  pre- 
vail ;  because  the  enjoining  confession  as  a  condition  of 
pardon  with  God,  is  in  opposition  to  the  doctrine  of  the 
church  of  England,  as  expounded  by  the  rehgious  autho- 
rities. Hooker,  b.  6,  p.  185.  (a)  On  the  contrary,  the 
announcing  that  a  clergyman  may  so  employ  himself 
amongst  the  prisoners,  would  at  once  destroy  the  confi- 
dence in  their  spiritual  advisers^  which  ought  to  prevail 
in  gaols,  and  prevent  prisoners  by  the  fear  of  having 
confessions  extorted,  from  seeking  religious  consolation 
at  all 

Follet  for  the  crown  :  The  confessions  were  properly 
received  in  evidence,  not  having  been  obtained  by  any 
hope  of  temporal  favour,  nor  any  species  of  duress.  It 
is  quite  true  that  great  caution  has  always  been  exercised 
by  judges  in  the  reception  of  confessions,  but  the  lan- 
guage of  Mr.  Justice  Foster  and  of  Blackstone  has  been 
carried  far  beyond  its  fair  ioaeaning  when  properly  viewed ; 
because  it  must  be  within  the  experience  of  every  one 
conversant  with  courts,  that  confessions  free  and  volun- 
tary are,  of  all  evidence,  the  most  conclusive.  The  lan- 
guage of  those  learned  Judges  must  be  weighed  with 
reference  to  the  subject-matter  to  which  it  was  applied, 
namely,  the  statutes  of  treason,  and  is  accounted  for 
by  the  abhorrence  of  torture,  which  it  has  always  been 
the  principle  of  English  law  to  exclude ;  but  can  never 
be  carried  so  far  as  to  exclude  a  confession  made 
under  religious  impressions.  The  true  principle  of 
exclusion,  and  that  on  which  all  the  authorities  quoted 
rest,  is,  that  confessions  obtained  by  hopes  of  pardon 


(a)  See  also  Manfs  Prayer  Book : — Visitation  of  the  Sick.    Special  CoafessioD. 
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and  fears  of  puniBhment  are  made  under  the  influence 
of  a  class  of  motives  that  may  lead  to  falsehood.  The 
law  and  the  principle  of  it  is  fuUj  explained  by  the  court 
in  WarwickshaWs  case,  1  Leach,  299.  ^^  Confessions  are 
receiyed  in  evidence,  or  rejected,  as  inadmisisible,  under 
a  consideration  whether  they  are,  or  are  not,  entitled  to 
credit,  A  free  and  voluntary  confession  is  deserving  of 
the  highest  credit,  because  it  is  presumed  to  flow  from 
the  strongest  sense  of  guilt,  and  therefore  it  is  admitted 
as  proof  of  the  crime  to  which  it  refers ;  but  a  confes- 
sion forced  from  the  mind  by  the  flattery  of  hope,  or  by 
the  torture  of  fear,  comes  in  so  questionable  a  shape, 
when  it  is  to  be  considered  as  the  evidence  of  guilt,  that 
no  credit  ought  to  be  given  to  it,  and  therefore  it  is 
Tejected.*^  Unless,  therefore,  it  is  beheved  that  a  confes- 
sion given  under  religious  impressions  is  not  entitled  to 
credit,  but  springs  from  motives  that  are  Ukely  to  lead 
to  falsehood,  these  confessions  were  properly  received. 
Bat  who  can  possibly  suppose,  that  a  man  under  the 
influence  of  a  deep  sense  of  reUgion,  as  it  is  admitted 
the  prisoner  was,  would  confess  an  atrocious  murder 
of  which  he  was  not  guilty;  and  that  he  could  hope 
to  please  Gk)d  by  a  falsehood  ?  The  motives,  therefore, 
are  of  a  class  altogether  diflerent  from  those  which 
usually  exclude  confessions ;  and,  instead  of  being  enti- 
tled to  no  credit,  are,  from  the  nature  of  religion,  of  the 
very  sort  most  likely  to  produce  truth,  and  come  directly 
under  the  language  of  the  court  in  WartoickshalPs  case, 
namely,  a  deep  sense  of  guilt.  And  this  shows  the 
fallacy  of  the  whole  argument  of  the  other  side:  the 
learned  Judges,  in  using  the  general  language  relied  on, 
having  in  view  those  motives  which  may  be  calculated 
to  produce  untrue  confessions.  The  question  of  religious 
hopes  and  fears,  as  affecting  confessions,  is  not  so  new 
as  has  been  imagined.  It  has  already  received  judicial 
Vol.  I.  26 
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decisions.  The  case  relied  on  of  Rex  v.  Sarah  NtUe^ 
1  Burn,  688,  directly  proves  this ;  for  there  the  twelve 
Judges  held  that  confessions  given,  under  such  motives 
were  admissible.  And  the  same  point  was  decided  the 
same  way  on  the  Northern  Circuit.  Upon  the  trial  of 
Hodgson,  a  girl  at  York,  for  arson,  evidence  was  offered 
of  declarations  made  by  the  prisoner  to  Mrs.  Richardson, 
her  mistress,  after  the  latter  had  told  her  it  would  be 
better  if  she  would  confess ;  if  she  were  guilty,  that  she 
never  would  be  easy  in  her  mind  till  she  had  confessed. 
HoLROTD,  J.,  after  consulting  with  Batlet,  J.,  was  of 
opinion  that  the  evidence  was  receivable;  but  it  was 
afterwards  excluded  on  other  grounds,  (a)  And  the 
case  of  Res  v.  Radford^  at  Exeter,  was  not  decided 
on  this  ground :  the  learned  Judge  thought  that  it  was 
improper  in  that  case  in  the  clergyman  to  violate  the 
confidence  reposed  in  him  by  the  prisoner,  and  expres- 
sed  a  strong  opinion  to  that  efiect ;  and,  as  the  evidence 
was  not  wanted  for  the  crown,  it  was  not  pressed,  and 
the  prisoner  was  convicted  without  it.  In  this  case 
the  whole  conduct  of  the  chaplain  is  different;  the 
whole  conduct  of  the  prisoner  shows  that  the  confes- 
sion was  perfectly  voluntary  on  his  part :  he  first  sends 
for  the  chaplain,  and  it  appears,  from  his  own  statement, 
that  he  had  contemplated  making  the  statement  before 
he  saw  the  chaplain,  and  that  from  the  truest  motives, 
namely,  a  sense  of  guilt,  and  the  desire  of  easing  his 
mind  by  a  disclosure ;  and  the  gaoler  tells  him  that  his 
previous  suspicions  were  confirmed  by  what  his  wife 
had  told  him,  and  then  the  prisoner  immediately  con- 
fesses ;  so  that  it  appears  to  have  been,  in  point  of  fact, 
quite  voluntary,  and  that  as  well  in  consequence  of  what 


(a)  Cited  €X  rttatUnu  Starkie. 
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was  said  about  his  wife,  as  of  his  own  sense  of  guilt. 
There  is,  therefore,  no  pretence  for  inferring  that  sort 
of  duress  which  is  relied  on  op  the  other  side ;  and  the 
aigument  derived  from  the  inadmissibility  of  an  exami- 
nation on  oath  fails,  because  the  duress  there  is  the 
command  of  the  magistrate  conducting  the  examination 
exerted  by  administering  the  oath ;  and  is,  therefore,  a 
violation  of  the  maxim  that  no  one  is  bound  to  accuse 
himself.  But  in  the  case  of  Rex  y.  Merceron,  2  Stark. 
R.  366,  the  defendant's  evidence,  given  under  a  c<Mnpul« 
sory  process  before  a  committee  of  the  House  of 
Commons,  was  admitted  against  him  by  the  present  Lord 
CSiief  Justice. 

Lord  Tbntbr]»n. — I  think  there  must  be  some 
mistake  in  that  case,  the  evid^ice  must  have  been 
given  without  oath,  and  before  a  committee  of  uoquiry 
where  the  witness  would  not  be  bound  to  answer. 

The  facts,  therefore,  of  the  case  negative  any  thing 
hke  duress ;  and  with  regard  to  the  supposition  of  any 
hope  of  temporal  favour  being  excited  in  the  prisoner's 
mind,  it  is  not  found  by  the  learned  Judge  who  tried 
the  case,  that  any  such  existed ;  and  according  to  the 
case  of  Rex  v.  iVti/e,  such  conclusion  rests  with  him. 
But  neither  the  gaoler,  nor  the  chaplain,  had  official 
authority  to  raise  any  such  hope,  and  this  is  essential. 
But,  even  if  there  had  been  any  such,  there  is  ample  cau« 
tioa  given  to  remove  such  impression ;  the  gaoler  in  the 
first  instance  cautions,  and  afterwards,  when  he  is  before 
the  mayor,  that  magistrate  in  the  most  solenm  way 
pots  him  upon  his  guard,  and  tells  him  that  the  evi* 
dence  will  be  admited  against  him.  Now  it  has  been 
frequently  held  that  such  cautions  render  the  evi** 
dence  admissible,  though  there  has  been  a  previous 
hope  improperly  created  in  the  prisoner's  mind.    Rex  v. 
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Rfisier,  before  the  twelve  Judges,  1  Phil.  105.  Rex  v. 
Ungate,  ib.  2  East,  P.  C.  658. 

The  whole  argument,  therefore,  on  the  other  side, 
as  to  religious  impressions,  is  founded  on  fallacy; 
because  the  motives  are  not  of  a  class  that  can  justify 
a  fair  and  reasonable  suspicion,  that  the  confessions 
given  under  such  motives  are  untrue.  And  with  regard 
to  any  temporal  hopes,  none  such  existed ;  or,  if  they 
did  exist,  the  effect  of  them  is  entirely  got  rid  of  by  the 
cautions  given  the  prisoner  before  the  confessions  were 
made. 

Moody  in  reply:  the  argument  for  the  prisoner  is 
entirely  unanswered  as  to  the  effects  of  the  reUgious 
terrors  exercised  over  him.  It  is  not  true  that  the 
whole  principle  of  exclusion  is  expounded  in  War' 
wickshairs  case.  The  Court  then  were  reasoning  on 
the  case  before  them,  which  made  it  unnecessary  to 
go  beyond  the  particular  facts.  The  rule  of  exclu- 
sion is  also  founded  on  the  maxim  nemo  ienetur  seipsum 
prbdere.  And  even,  ^  when  a  person  upon  his  arraign- 
ment actually  confesses  himself  guilty,  or  unadvisedly 
discloses  the  special  manner  of  the  fact,  supposing  it 
does  not  amount  to  felony  when  it  doth ;  yet  the  Judges, 
upon  probable  circumstances,  that  such  confession  may 
proceed  from  fear,  menace  or  duress,  or  from  weakness 
or  ignorance,  may  refuse  to  record  such  confession  and 
suffer  the  party  to  plead  not  guilty."  Hawkins's  P.  C. 
b.  2,  c.  31.  Here  the  exclusion  evidently  proceeds  on 
another  principle  than  a  regard  to  the  credit  of  the  con- 
fession. And  in  The  Attorney  General  v.  Mco,  Hardres, 
139,  H.  1658,  which  is  one  of  the  authorities  given 
for  the  maxim,  it  is  said ; — '^  For  the  law  of  nature, 
that  is  of  the  same  stamp;  hence  the  rule — Nemo 
tenetUr  seipsum  prodere  vel  accusare  ;  and  upon  that  rule 
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it  is,  that  if  a  man  will  prefer  a  bill  to  compel  me  to 
answer  what  trespasses  I  have  done  him,  I  shall  not  be 
compelled  to  answer  to  such  a  bill ;  as  the  common  rule 
in  all  courts,  is,  because  it  is  matter  of  crime  or  tort,  for 
which  I  am  finable  and  punishable  in  another  court,  orer 
and  above  what  damages  the  party  is  to  recover  against 
me ;  upon  this  ground,  though  the  party's  own  confession 
of  a  crime  is  the  clearest  proof  in  the  case,  yet  if  such 
confession  proceed  from  dread,  or  be  extorted  by  any 
compulsion,  it  ought  not  to  be  received  against  him ;  and 
in  3  Bulstrode,  13  Jac.  p.  50,  it  is  put  on  the  same  reason. 
Spendlow  v.  Smithy  Hobart,  84,  Wingate's  Maxims,  487, 
are  to  the  sanie  etkcU  There  is,  therefore,  such  com- 
pulsion in  this  case,  as  to  bring  it  within  this  part  of  the 
nile  at  all  events,  and  therefore  the  conviction  is  illegal. 

The  Judges  present  were  unanimously  of  opinion  that 
the  confessions  were  properly  received ;  and  the  prisoner 
was  afterwards  executed. 


REX  V.  OWEN  OWENS. 

Pouring  add  into  the  eye  of  a  maie,  and  thereby  blinding  hert  i>  a  maiming  within 

7  d^  8  G.  4,  e.  30,  a.  17. 

The  prisoner  was  tried  and  convicted  at  the  Great 
Session  for  the  county  of  Denbigh,  Spring  assizes,  1828, 
before  Mr.  Justice  Jervis,  upon  an  indictment  which 
charged  him,  in  different  counts,  with  having,  on,  &c. 
unlawfully,  feloniously,  and  mahciously  killed,  maimed, 
and  wounded  a  certain  mare,  the  property  of  Thomas 
Davies,  against  the  form,  &c. 

The  indictment  c(msisted  of  four  counts :  the  two  first 
charged  the  prisoner  with  having  unlawfully,  feloniously. 
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and  maliciously  killed  the  mare,  against  the  form  of  the 
statute.  The  first  stating  the  means  used  by  the  prisoner 
for  that  purpose,  namely,  the  pouring  nitrous  acid  into 
the  left  ear  of  the  marc,  and,  also,  stating  as  a  fisict,  that 
the  prisoner  thereby  killed  the  mare;  and  the  second 
count,  merely  stating  as  a  fact,  that  the  prisoner  killed 
the  mare.  The  third  count  charged  the  prisoner  with 
having  unlawfully,  feloniously,  and  maliciously  maimed 
the  mare,  against  the  form  of  the  statute  i  and  the  fourth 
count  charged  the  prisoner  with  having  unlawfully,  felo- 
niously, and  maliciously  wounded  the  mare,  against  the 
form  of  the  statute. 

On  the  trial  it  was  proved,  that  the  prisoner  did  pour 
a  quantity  of  nitrous  acid,  which  he  had  shortly  before 
purchased,  into  the  mare^s  left  ear;  and  that  he  had 
either  also  poured  some  of  it  into  the  left  eye,  or,  what 
vras  more  probable,  that  some  of  the  acid,  which  he  had 
poured  into  the  ear,  had  run  along  a  furrow  which  it  had 
made  from  her  left  ear  upon  her  left  temple,  and  so  into 
her  left  eye,  and  that  he  had  thereby  occasioned  the 
immediate  blindness  of  that  eye. 

The  mare  continued  to  live,  in  extreme  pain,  about  ten 
days ;  when,  in  order  to  put  her  out  of  her  misery,  she 
was  stuck  with  a  knife,  and  bled  to  death. 

Two  surgeons  stated,  that,  the  injuries  which  were 
done  to  the  ear  (which  was  produced.)  were  not  wounds 
but  ulcers,  though  such  ulcers  would  have  turned  to 
wounds. 

Upon  this  state  of  facts,  the  nitrous  acid  not  haying 
been  the  proximate  and  immediate  cause  of  the  death  of 
the  mare,  and  the  surgeons  having  deposed  that  the 
nitrous  acid  had  not  produced  what  they  could  techni- 
cally call  wounds,  the  court  recommended  the  jury  if 
they  were  satisfied  of  the  guilt  of  the  prisoner,  to  find 
their  verdict  against  him  on  the  third  count  of  the  indict- 


ment,  and  to  acquit  him  on  the  other  counts.  The  jury 
having  found  a  verdict  accordingly,  the  court  respited 
the  judgment  till  the  next  Great  Session,  in  order  that  the 
opinion  of  His  Majesty's  Judges  might  be  taken  on  the 
question,  whether  the  injury  done  to  the  eye  of  the  mare 
in  the  manner,  and  by  the  means  above  stated,  was  a 
maiming  within  the  meaning  of  statute  7  &  8  G.  4,  c. 
30,  s,  16. 

This  conviction  was  affirmed  at  a  meeting  of  the 
Judges  in  Easter  term,  18!^. 


REX  V.  GEORGE  HOWARTH. 

A  man  miy  be  arrested  without  warrant  under  3  6. 4,  c.  40,  a.  5,  aa  a  peraon  fimnd 
io  a  dwelling-houae,  Slo.  with  intent  to  oommit  a  ielonjr,  if  he  ia  seen  in  the  dwelt 
bg^-house,  hot  geta  oat  of  it,  jind  is  taken  on  fresh  puraoit  And  it  makes  no 
diffisrenoe  that  he  waa  not  aeen  getting  out  of  the  houae,  and  was  found  concealing 
himself  to  avoid  being  apprehended  upon  other  premiaea  near. 

To  Buke  Buch  an  arrest  legal,  it  is  not  neceaaary  that  the  person  ahould  have  at  the 
time  he  is  arrested  a  continuing  purpose  to  commit  the  felony ;  he  may  be  arroated 
though  that  purpose  is  wholly  ended. 

Where  the  eiicomstanoss  are  such,  that  a  man  most  know  why  a  person  is  about  to 
apprehend  him«  he  need  not  be  told,  and  the  arrest  will  be  legal,  and  the  resistance 
iUegal,  as  much  as  if  he  had  been  toM. 

Thb  prisoner  was  tried  hefore  Mr.  Justice  Littlbdalb, 
at  the  Spring  assizes  at  Taunton,  in  the  year  1828,  for 
maliciously  cutting  and  stabbing  Joseph  Oxley  with  a 
diarp  instrument : 

Count  1  •  Stated  the  intent  to  be  to  kill  and  murder  the 
said  J.  O. 

2.  To  maim  and  disable  him. 

3.  To  disfigure. 

4.  To  do  some  grievous  bodUy  harm. 

5.  To  obstruct,  resist,  and  prevent  his  (the  prisoner's) 
law&l  apprehension  and  detainer  for  a  certain  c^ence, 
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viz.  for  stealing  one  piece  of  oak  board  of  the  said  Joseph 
Oxiey,  and  for  which  he  was  Uable  to  be  apprehended 
and  detained. 

6.  To  prevent  his  lawful  apprehension,  for  being  found 
in  a  certain  outhouse  occupied  by  the  said  Joseph  Oxlej, 
for  the  unlawful  purpose  of  feloniously  stealing  goods  of 
the  said  Joseph  Oxley,  and  for  which  he  was  liable  to  be 
apprehended. 

7.  To  prevent  his  lawful  apprehension  for  a  certain 
ofience,  namely,  for  being  found  in  a  certain  garden  for 
an  unlawful  purpose,  for  which  he  was  liaUe  to  be  appre- 
hended and  detained. 

8.  To  prevent  his  lawful  apprehension  and  detainer  for 
an  offence,  for  which  he  Was  liable  by  law  to  be  appre- 
hended and  detained. 

On  the  part  of  the  prosecution  the  four  first  counts 
were  abandoned. 

As  to  the  other  counts  the  circumstances  were :  that 
near  midnight  of  the  5th  August,  two  men  were  seen  near 
a  board-house  belonging  to  Oxley,  who  was  a  cooper 
and  maltster;  the  board-house  was  locked  four  days 
before  with  a  padlock,  and  the  key  was  taken  to  Oxley's 
house,  and  hung  up  in  his  sitting  room,  but  other  persons 
were  frequently  in  the  board-house.  On  two  of  the  wit- 
nesses going  up  to  the  board-house  they  heard  a  noise 
there,  and  they  found  the  door  of  the  board-house  half 
open,  and  saw  the  prisoner  inside  the  board-house,  they 
heard  a  noise  among  the  boards,  and  the  prisoner  said 
"bring  that  board;"  the  two  witnesses  then  went  to 
Oxley's  house  to  call  him  up ;  one  of  them  then  went 
to  the  bottom  of  the  road,  which  was  about  one 
hundred  yards  from  the  board-house,  and  in  a  quarter 
of  an  hour  Oxley  came  up,  with  a  carving  knife  in 
his  hand,  and  having  also  got  another  person  to 
assist  him,  they  went  to  the   board-house,  the  door 
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of  which  was  then  closed;  the  hasp  was  over  the  staple, 
and  the  padlock  was  in  the  staple,  but  not  locked; 
nobddy  was  in  the  board-house.  They  then  went  in 
and  Oxley  found  two  planks  remored  from  the  place 
where  he  had  seen  them  four  days  before,  to  another 
part  of  the  board-house,  nearer  the  door;  they  then 
went  on  from  the  board-house,  and  after  searching  in 
several  places,  found  the  prisoner  in  the  garden  of  another 
person,  crouched  down  under  a  tree,  and  with  a  drawn 
sword  in  his  hand.  The  prisoner  was  asked  twice  what 
he  did  there,  he  made  no  answer,  and  then  he  started 
off;  one  of  the  witnesses  ran  and  caught  hold  of  him, 
but  the  prisoner  compelled  him  to  leave  his  hold*  The 
prisoner  fell  over  something,  and  then  the  other  wit- 
fiOBses  came  up ;  the  prisoner  struck  Oxley  on  the  side 
with  his  sword,  but  did  not  cut  him ;  then  the  prisoner 
again  attempted  to  get  away,  but  was  prevented  by 
some  paling.  The  prisoner  then  turned  round  and 
struck  Chdey  with  his  sword  one  blow,  cut  through 
Qzley's  hat  into  his  head,  and  produced  a  slight  wound 
on  his  head.  Up  to  that  time,  Oxley  had  not  struck 
the  prisoner  any  blow.  Hie  prisoner  and  Oxley  were 
then  striking  ^id  cutting  at  each  other  ten  minutes 
or  a  quarter  of  an  hour,  one  with  the  sword  and  the 
other  with  the  carving  knife,  during  which  time  the 
prisoner  received  a  bad  wound  in  his  side;  but  the 
piisoner  struck  Oxley  several  blows  before  Oxley  struck 
him ;  Oxley  received  two  or  three  sUght  wounds  on  the 
hand.  The  prisoner  was  at  last  overpowered  and 
secured,  and  his  house  was  searched  the  next  day,  and 
there  were  found  some  oak  boards  of  Oxley^s  which 
he  bad  seen  in  his  board-house  four  days  before ;  and, 
OQ  a  bed  in  the  guard-house,  where  the  prisoner  was 
VOL.  I.  27 
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detained  that  night,  was  found  a  key  which  opened  the 
padlock  with  which  the  board-house  was  locked. 

It  was  objected  on  the  part  of  the  prisoner,  that  neither 
of  the  counts  in  the  indictment  was  proved,  and  that  no 
offence  had  been  committed  by  the  prisoner,  for  which 
he  could  be  lawfully  apprehended. 

That  as  to  the  fifth  count,  there  was  no  evidence  to 
support  it';  and  that  the  right  to  apprehend  under  the 
sixth .  and  seventh  counts,  depended  on  the  Vagrant  Act, 
5  G.  4,  c.  83,  s.  4 ;  and  as  to  his  being  found  in  the 
board-house,  he  had  been  discovered,  and  gone  out  of  it, 
and  had  no  longer  any  intention  of  committing  any 
offence,  but  his  object  was  to  escape ;  and  that  some  of 
the  witnesses  had  gone  to  call  Oxley  up,  and  a  consider- 
able time  had  elapsed  before  Oxley  and  his  party  got 
to  the  board-house,  and  before  the  prisoner  was  found 
again.  And  that  he  ought  to  have  had  notice  of  the 
cause  c^  his  apprehension,  and  that  the  Vagrant  Act  did 
not  authorize  the  apprehension  of  a  person  under  such 
circumstances. 

As  to  the  eighth,  that  it  was  too  general ;  and,  that 
if  the  prisoner  could  give  an  answer  to  a  specific 
offence,  to  which  there  was  a  specific  count  applica- 
ble, the  prosecutor  could  not  go  upon  the  general 
count. 

The  same  objections  were  made  in  other  respects 
to  the  eighth  count  that  had  been  made  to  the  sixth : 
and  it  was  objected  to  all  the  counts ;  that  there  was 
no  lawfiil  cause  for  his  apprehension,  and  that  those 
persons  were  not  lawfully  concerned  in  his  apprehen- 
sion, and  that  he  ought  to  have  had  notice  of  what  he 
was  apprehended  for,  and  that  the  arms  in  the  hands 
of  Oxley  were  such  as  to  justify  the  prisoner  in  what  he 
did. 
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The  learned  Judge  made  remarks  to  the  jury  as 
applicable  to  each  of  the  four  last  counts ;  but  in  draw- 
ing the  attention  of  the  jury  to  the  question  of  a  felony 
being  committed^  as  applicable  to  the  fifth  and  eighth 
counts,  the  learned  Judge  told  the  jury,  that  he  thought 
they  could  not  take  into  consideration  any  felony  com- 
mitted in  respect  to  the  oak  boards  found  the  following 
day  at  the  prisoner's  house,  as  they  had  been  taken  at 
a  time  {nrevious  to  the  night  in  question,  and  that  it  was 
not  for  that  transaction  that  the  prisoner  was  endea- 
voured to  be  apprehended ;  and  that,  as  to  the  felony 
as  charged  on  the  fifth  count,  and  as  to  any  felony 
which  might  be  applicable  to  the  general  allegation  in 
the  eighth  count,  they  should  confine  their  considera- 
tion to  whether  a  felony  had  been  committed  that  night, 
b7  the  remoyal  of  the  oak  planks  firom  one  part  of  the 
board-house  to  another;  and,  in  directing  their  atten- 
tion to  the  eighth  count,  the  learned  Judge  left  it  to 
them  to  consider,  whether  or  not  the  prisoner  committed 
a  felony  in  the  board-house  that  night,  or  was  in  the 
board-house  with  intent  to  commit  a  felony;   and  if 
they  should  be  satisfied  as  to  one  or  the  other  of  these 
points,  they  should  find  him  guilty  on  the  eighth  count ; 
bnt  if  they  were  not  satisfied  as  to  one  or  other  of  these 
points,  then  they  should  acquit  him  on  that  count. 

The  jury  found  him  guilty  on  the  si:cth  and  eighth 
counts,  and  acquitted  him  on  the  other  counts.     . 

The  learned  Judge  having  some  doubts  whether,  under 
the  circumstances  of  the  case,  the  Vagrant  Act  autho- 
rized the  apprehension  of  the  prisoner,  so  as  to  support 
the  sixth  count ;  and,  thinking  that  the  eighth  count  was 
too  general  and  uncertain,  respited  the  judgment  till  the 
next  Assizes. 

As  to  the  form  of  the  eighth  count,  however,  the 
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the  learned  Judge  thought  that  it  might  be  sufficient 
after  the  verdict^  under  the  7  G.  4,  c.  '64,  a.  21^  as  the 
language  of  the  eighth  count  appears  to  be  according  to 
the  43  G.  3,  c.  58. 

Supposing  that  count  to  be  sufficient  in  point  of  form, 
but  that  the  apprehension  should  not  be  considered 
as  authorized  by  the  Vagrant  Act,  so  as  to  supped 
the  sixth  count,  a  question  might  still  arise  whether 
the  apprehension  was  lawful  so  as  to  support  the  ei^th 
count. 

The  jury  having  negatived  the  felony,  the  offence 
to  support  the  eighth  count  is  only  an  attempt  to 
commit  a  felony ;  which  attempt  being  a  misde- 
meanor, there  ought  in  the  common  course  to  be  a 
warrant  from  a  magistrate,  which  there  was  not ;  unleas 
the  prisoner  under  the  circumstances  of  this  case 
might  be  apprehended  for  the  misdemeanor  without- a 
warrant. 

There  appeared  to  have  been  reasonable  gromid 
to  suspect  that  a  felony  had  been  committed  that  night 
in  the  board-house ;  but  if  no  felony  had  been  actually 
conunitted,  there  could  be  no  lawfiil  apprehension  for 
such  an  offence,  so  as  to  support  a  count  on  the  43  G.  3, 
c«  58. 

It  did  not  appear  to  the  learned  Judge,  that  there 
was  any  necessity  for  notice  being  given  to  the  pri- 
soner of  the  cause  of  his  apprehension,  or,  that  the 
arms  that  Oxley  had  in  his  hands  would  justify  the 
prisoner  in  what  he  did,  and  he  did  not  draw  the 
attention  of  the  jury  to  the  consideration  of  either 
of  these  two  points  of  want  of  notice,  or  of  the  arms 
in  Oxley's  hands  affording  a  justification  to  the  pri* 
soner.  But  if  there  were  any  weight  in  either  of 
these  two  kttar  objections,  the  learned  Judge  thought 
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that  the  priscHier  ought  to  have  the  benefit  of  them,  as 
weU  as  the  other  points  in  the  case. 

At  a  meeting  of  the  Judges,  on  the  24th  June,  1828, 
at  Serjeants'  Inn  Hall,  (Lord  Tentbrden,  Albxandkr, 
C.  B.  and  Hullock,  B.  absent)  this  case  was  argued. 

Erie  for  the  prisoner.  This  conviction  cannot  be  sus* 
tained,  the  prosecutor  having  no  right  to  arrest  either  at 
common  law  or  under  the  Vagrant  Act,  5  G.  4,  c.  83« 

The  facts  are,  that  a  felony  had  been  attempted  by  the 
prisoner,  that  he  had  ceased  from  the  attempt,  and  aban- 
doned the  intention,  and  had  gone  away  for  the  purpose 
of  escape  to  some  distance,  before  the  prosecutor  came 
up  to  make  the  arrest.  The  witness,  who  saw  the  pri- 
soner attempt  the  felony,  called  the  prosecutor ;  and  a 
quarter  of  an  hour  elapsed  between  the  call  and  the 
search  for  the  prisoner.  The  prosecutor  himself  never 
saw  any  act  of  attempt  at  felony. 

It  must  be  borne  in  mind,  that  this  conviction  cannot 
be  sustained,  unless  the  prisoner  would  have  been  guil^ 
of  murder  if  the  prosecutor  had  died  of  his  wounds ;  and 
that  question  depends  upon  this,  whether  or  not  the  pn> 
secutor  had  a  right  to  arrest  the  prisoner.  There  are 
two  classes  of  rightful  arrest :  the  one  where  the  arrest 
is  enjoined  as  a  duty,  the  other  where  it  is  permitted  as 
justifiable.  When  the  duty  of  arrest  is  enjoined,  then 
knowingly  to  resist  and  kill  is  always  murder ;  but  when 
the  arrest  is  permitted^  then  to  arrest  and  kill  is  not 
always  murder :  and  the  reason  assigned  why  the  killing 
in  resistance  to  an  arrest  amounts  to  murder,  is  the  expe- 
diency of  afifording  the  highest  protection  to  those  on 
whom  the  duty  is  imposed,  and  at  the  same  time  of 
eaforcing  the  submission  of  the  offender  to  justice. 
Hawkins,  b.  2,  c.  12.  2  Hale,  82,  4.  Fost  308.  In 
this  case,  the  prosecutor  was  neither  a  peace  officer  nor 
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anned  with  any  warrant,  nor  present  at  the  commission 
of  a  felony.  At  common  law,  therefore,  it  is  clear  that 
no  duty  of  arrest  was  imposed  on  him  ;  nor  any  permis- 
sion to  arrest.  The  power  to  arrest,  by  a  private  indi- 
vidual, for  felony,  is  confined  to  the  case  of  a  felony 
having  been  committed,  reasonable  suspicion  not  being 
enough.  Foster,  318.  12  Co.  92.  Beckwiih  \.  PhiOty, 
6  B.  &  C.  638.  Here  no  felony  was  committed:  the 
jury  having  negatived  that. 

The  power  to  arrest  for  offences  inferior  to  felony,  is 
confined  to  the  time  of  committing  the  offence.  Neither 
peace-ofilcer  nor  private  individual  can  arrest  for  a  mis- 
demeanor after  it  is  over,  upon  the  charge  of  another ; 
and  the  attempt  to  commit  a  felony  is  within  the  rule. 
Hawkins,  b.  2,  c.  12.  1  East,  P.  C.  c.  5,  s.  72.  Hancock 
V.  Baker,  2  B.  &  P.  260.  Rex  v.  Dyson,  1  Stark.  R. 
246.  Here  the  attempt  was  over,  the  intention  aban- 
doned, and  the  prosecutor  was  not  present  at  the  attempt, 
but  was  acting  entirely  on  the  information  of  others. 
There  is,  therefore,  no  right  to  arrest  at  common  law. 
Nor  doed  the  Vagrant  Act  at  all  legalise  this  arrest. 
That  act  gives  some  power  of  arrest,  the  third  section 
describes  the  offences,  and  the  fifth  section  gives  the 
power  to  arrest  persons  who  shall  be  found  offending 
against  this  act.  It  is  there  essential  that  the  person 
arresting  shall  do  so  only  at  the  time  of  the  actual  com- 
mitting of  the  offence.  That  this  is  the  true  construction, 
is  shown  by  the  seventh  section ;  which  goes  on  to  pro- 
vide for  offences  actually  committed,  and  directs  Justices 
to  issue  warrants  for  the  apprehension  of  persons  who 
have  offended.  The  same  reasoning,  therefore,  which 
shows  there  was  no  power  to  arrest  at  common  law, 
shows  that  there  was  none  under  the  statute ;  because 
in  both  cases  the  (acts  show  that  the  particular  offence 
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was  at  an  end ;  and  an  act  of  this  description  is  not  to 
be  enlarged  by  construction,  which  would  be  the  case  if 
an  arrest  were  held  legal  after  a  quarter  of  an  hour  had 
elapsed  from  the  commission  of  the  offence,  and  there 
would  be  no  limit  if  that  period  does  not  give  it.  Besides, 
at  all  events,  before  the  prosecutor  attacked  the  prisoner 
he  ought  to  have  given  him  notice  of  what  he  was  arrest- 
ing him  for.  Fost.  311.  1  East,  P.  C.  b.  5,  s.  71.  Rex 
T.  RicketSy  3  Camp.  68. 

Jeremy  for  the  crown :  As  to  the  point  of  notice,  it  is 
quite  clear  that  it  wi^s  altogether  unnecessary.  The 
prisoner  must  have  known  what  the  prosecutor  intended, 
and  for  what  he  was  to  be  apprehended,  and  it  was  alto- 
gether unnecessary  to  inform  him  of  what  he  already 
knew.  The  cases  cited  are  cases  where  the  notice  was 
necessary  to  give  the  party  an  opportunity  of  desisting 
from  his  iUegal  conduct,  or  of  surrendering  to  justice* 
The  learned  Judge  who  tried  this  case,  has  clearly  deci- 
ded that  point.  As  to  the  right  to  arrest,  it  is  entirely  a 
question  of  fact,  namely,  whether  or  not  the  prisoner  was 
not  taken  in  the  actual  commission  of  the  offence,  and  it 
is  quite  clear  that  the  whole  was  an  entire  transaction. 
One  of  the  witnesses,  who  first  found  the  prisoner 
attempting  to  commit  the  felony,  remains  on  the  spot 
keeping  watch  as  it  were,  and  actuaUy  prevents  his 
escape ;  he  never  abandons  him,  and  is  present  aiding 
the  prosecutor  in  attempting  the  arrest ;  by  him,  there- 
fore, the  prisoner  is  actually  found  offending  against  the 
act ;  and  therefore,  unquestionably,  the  arrest  is  within 
the  tenor  of  the  act,  and  legalised  by  it.  It  must  be 
borne  in  mind  too,  that  the  time  when  the  prisoner  is 
found  attempting  the  felony  is  at  night ;  and  according 
to  Hunt'^s  case  before  the  twelve  Judges,  Ryan  &  Moody's 
C  C«  R.  93,  if  a  man  be  found  attempting  to  commit  a 
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felony  in  the  night,  any  one  may  apprehend  and  detain 
him,  until  he  can  be  carried  before  a  magistrate.  Here 
the  prisoner  was  so  found,  and  under  circumstances 
similar  to  those  in  HunVs  case  ;  and  therefore  the 
arrest  was  lawful,  either  at  common  law  or  under  the 
statute. 

Erie  in  reply :  In  the  case  cited,  the  prisoner  was 
caught  in  the  act,  and  was  arrested  actually  attempting 
to  commit  a  felony.  Here  both  these  facts  are  negatived ; 
and  there  is  a  break  in  the  transaction,  namely,  the 
.interval  taken  by  the  servants  to  fetch  the  prosecutor, 
which  entirely  distinguishes  this  case. 

The  learned  Judges  present  were  clearly  of  opinion 
that  the  conviction  was  lawful :  for,  as  he  was  seen  in  the 
out-house,  and  was  taken  on  fresh  pursuit  before  he  had 
left  the  neighbourhood,  it  was  the  same  as  if  he  had  been 
taken  in  the  out-house,  or  in  running  away  from  it,  that 
it  was  all  one  transaction  ;  and  the  Judges  thought  that 
the  circumstances  of  the  case  told  him  why  he  was  appre- 
hended, and  that  it  was  not  necessary  to  tell  him  what 
he  must  have  known. 


REX  V.  JAMES  SCUDDER 

It  it  an  answer  to  u  indictment  on  the  second  section  of  43  6. 3,  c  58,  for  the  >io(is 

felony,  that  the  woman  was  not  preg-nant 

The  prisoner  was  tried  before  Mr.  Justice  Little- 
DAiiE,  at  the  Summer  assizes  at  Maidstone,  in  the 
year  1829,  upon  an  indictment  which  charged  "that 
he  on  the  first  of  May,  feloniously  and  maliciously 
did   administer   to,  and  cause  to   be  administered  to 
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and  taken  by  one  Susan  Clouder,  a  large  quantity  of  a 
certain  drug  called  Oil  of  Savin,  to  wit,  one  ounce  of  the 
said  drug,  with  intent  thereby  to  cause  and  procure  the 
miscarriage  of  the  said  Susan  Clouder,  she  at  the  time 
of  administering  and  taking  the  said  drug  being  with 
childr 

Second  count,  omitting  the  words,  "  being  with  child ;" 
there  were  two  other  counts  the  same,  only  for  adminis- 
tering, &c.  a  certain  large  quantity,  to  wit,  one  ounce,  of 
a  certain  mixture  to  the  jurors  unknown. 

It  appeared  by  the  evidence  of  the  prosecutrix,  Susan 
Clouder,  that  she  and  the  prisoner  were  fellow-servants, 
that  he  had  been  connected  with  her,  and  that  in  May 
last  he  gave  her  a  bottle  full  of  some  liquid  to  take ;  he 
said  he  gave  it  her  in  order  if  she  was  in  the  family  way 
to  destroy  the  little  one ;  when  she  took  the  liquid,  it 
made  her  very  sick,  very  sleepy,  and  gave  her  very  great 
pain ;  he  afterwards  said,  ^  if  she  had  died  under  his 
haods  he  should  never  have  forgiven  himself/' 

There  was  no  evidence  to  show  what  the  liquid  con- 
tained in  the  bottle  was,  and  it  appeared  that  the  prose- 
CQtrix  was  not,  nor  ever  had  been  pregnant. 

The  jury  found  the  prisoner  guilty  upon  the  fourth 
count  of  the  indictment.  The  learned  Judge  having 
mentioned  the  case  to  Lord  Tenterdbn,  who  was  on  the 
same  circuit,  respited  the  judgment  in  order  that  the  case 
might  be  submitted  to  the  Judges. 

This  case  was  considered  at  a  meeting  of  the  Judges 
in  Michaelmas  Term,  1829,  and  the  conviction  was  held 
wrong  on  the  ground  that  the  statute  did  not  apply  when 
it  appeared  negatively  that  the  woman  was  not  with 
chiE(d) 


(a)  1  RumU  od  Crimes,  555.    Rex  t.  PhiUipe,  3  Camp.  76. 
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REX  V.  WILLIAM  VYSE. 

ReiMoaUe  notes  if  they  cannot  properly  be  called  yaluable  secDrittef  whilat  in  the 
hands  of  tlie  maker,  may  be  called  goods  and  chattels. 

The  prisoner  was  tried  before  Mr.  Justice  Gasklbb 
at  the  Old  Bailey  session  in  September,  1829,  on  an 
indictment  which  charged  in  the  first  count, — ^Tbat  be, 
on  the  15th  July  at  St.  Mary  Islington,  thirty  pieces  of 
paper  of  great  value,  to  wit,  of  30/.  each,  the  said  piecee 
of  paper  being  stamped  with  a  stamp,  value  5c/.,  the 
same  being  the  stamp  directed  and  required  by  the  statute 
in  such  case  made  and  provided,  on  every  promiseoiy 
note  for  payment  to  the  bearer  on  draoand  for  every  sum 
of  money  not  exceeding  IL  Is.j  of  the  goods  and  chattels 
of  John  Whitehead  and  others,  lately  before  stolen,  dsc^ 
by  a  certain  evil  disposed  person  to  the  jurors  aforesaid 
unknown,  feloniously  did  receive,  and  have,  he  well 
knowing  the  same  to  have  been  feloniously  stc^n,  4ec^ 
and  said  pieces  of  paper  so  stamped,  and  each  and 
every  of  said  stamps  being  then  available  and  of  fuH  force 
and  effect,  against  the  statute,  &c.  Second  count  the 
same  only  substituting  the  words  ^^  being  duly  stamped 
as  directed  and  required  by  the  statute  in  such  case 
made  and  provided'^  instead  of  the  words  above.  Third 
count,  feloniously  receiving  oa  the  same  day  at  same 
parish,  thirty  valuable  securities  conmionly  caUed  promis* 
sory  notes,  each  of  the  said  valuable  securities  being  for 
payment  to  the  bearer  on  demand  of  the  sum  of  1/.  and 
of  the  value  of  1/.,  of  the  property  of  John  Whitehead 
and  others,  which  had  lately  before  been  stolen  by  a 
certain  evil  disposed  perison  unknown,  he  well  knowing 
the  same  to  have  been  stolen,  6ic. ;  and  said  valuable 
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securities  at  the  seyeral  times  of  committiog  the  several 
Momes  last  above  mentioned,  being  of  great  value,  to 
wit,  30/.,  against  the  statute.  Fourth  count,  for  receiv- 
ing, &c^  ^  Thirty  other  valuable  securities  of  great  value, 
to  wit,  of  the  value  of  30/." 

Neither  of  the  two  last  counts  stated  that  the  moneys, 
secured  by  the  valuable  securities,  remained  due  and 
QBsatisfied. 

T^e  [prosecutors  Whitehead  and  Co.  were  country 
bankers.  They  had  banks  at  Warwick,  Stratford-upon- 
Avon,  Shipston-on-Stour,  and  Chipping  Norton. 

They  were  in  the  habit  of  issuing  promissory  notes 
of  10/.,  5/.,  and  1/. ;  the  two  former  were  made  payable 
ftt  the  house  of  Glyn  and  Co.,  Lombard-street,  the  1  /• 
only  in  the  country,  but  were  occasionally  paid  when 
presoited  to  Gl3m  &  Co.  The  course  of  business  at  that 
kouse  was,  at  the  close  of  every  day,  to  roll  up  in  one 
IxiiKile  all  the  notes  which  had  been  paid  in  the  course 
of  the  day,  and  write  upon  the  outside  note' or  wrapper 
the  amount  of  each  sort  contained  in  that  bundle — as 
this  of  the  26th  of  October,  1827,  was  written  370, 195, 
IO9  importing  that  it  consisted  of  thirty-seven  tens,  thirty- 
fiioe  fives,  and  ten  ones,  and  to  lock  up  these  bundles 
until  an  opportunity  offered  of  delivering  them  to  one  of 
the  parties  in  town,  or  of  sending  a  parcel  of  them  to  be 
re-issued. 

On  the  21st  of  November,  1827,  a  large  bag  was 
delivered  at  the  banking-house,  in  Lombard-street,  to 
Mr.  Greenway,  one  of  the  partners  of  the  house  of 
Whitehead  and  Co.,  containing  the  bundles  of  the  several 
days  from  i2th  October  to  20th  November,  both  inclu- 
MTe.    The  whole  amounted  to  upwards  of  19,000/. 

Mr,  Greenway  took  the  bag  with  him  to  FurnivaPs 
Ion  coffee-house,  on  the  same  day;  having  taken  a 
piice  to  go  to  Warwick  by  the  mail^-coach  of  that 
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night  When  the  niail-coach  came  to  the  door  of  the 
coffee-house,  he  directed  the  porter  to  put  the  bag 
in  question,  and  another,  into  the  seat  of  the  coach. 
The  porter  took  them,  and,  whilst  he  was  at  the  coach- 
door  for  the  purpose  of  putting  the  bag  in,  Mr,  Greenway 
was  pushed  by  some  person  in  the  street,  and  a  confusion 
was  created ;  after  which,  it  was  found  that  the  bag  had 
been  stolen,  and  measures  were. taken  for  the  discoveiy 
of  the  thief,  and  recovery  of  the  notes,  but  without 
success.  Some  of  the  notes  were,  however,  afterwards 
traced  to  the  prisoner ;  and  circumstances,  not  material 
to  state  in  detail,  were  proved  against  him  that  satisfied 
the  jury  of  his  guilty  knowledge  in  receiving  them.  Pre- 
cautions were  immediately  taken  to  prevent  the  circulation 
of  the  notes,  and  certain  placards  were  read ;  but,  in  cross- 
examination  of  the  plaintiff's  witnesses  by  the  prisoner's 
counsel,  it  was  attempted  to  be  shown,  that  no  means 
had  been  taken  to  inform  the  pubUc  of  the  number  and 
particulars  of  the  notes. 

The  counsel  for  the  prosecution  then  proposed  to  read 
an  advertisenlent  in  the  British  Traveller  of  the  9th 
February,  1828. 

The  counsel  for  the  prisoner  objected  to  it,  unless  it 
could  be  shown  that  it  had  come  to  the  knowledge  of  the 
prisoner :  but  the  learned  Judge  thought  that,  as  by  the 
cross-examination  it  was  attempted  to  be  shown  that  no 
means  had  been  taken  to  apprize  the  pubUc  that  any  1/. 
notes  had  been  stolen,  or  guard  them  against  taking  them, 
it  was  admissible. 

Just  after  the  learned  Judge  had  begun  to  sum  up,  Mr. 
haWy  for  the  prisoner,  called  his  attention  generally  to 
the  form  of  the  indictment,  without  pointing  out  parti- 
cularly any  objection -to  it;  and  he  hoped,  if  there  was 
any,  his  cUent  would  have  the  benefit  of  it. 

The  learned  Judge  stated^  that  it  appeared  to  him 
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to  be  precisely  the  same  as  Rex  v.  Clarkj  2  Leach, 
1036.  RusseU  r.  Ryan^  161,  in  which  the  Court  held 
there  was  a  felony,  in  respect  of  the  stamps  and  paper. 

The  jury  found  the  prisoner  guilty. 

Soon  afterwards  Mr.  Law^  who  l^ad  been  out  of  court 
during  the  greater  part  of  the  summing  up,  returned  and 
requested  the  learned  Judge  to  respite  the  judgmentt  as 
be  felt  great  confidence  in  the  objection  to  the  admissi- 
bility of  the  newspaper ;  and  in  order  to  give  time  to  con- 
sider the  indictment,  that  he  might  see  if  any  objection 
was  to  be  made  to  it. 

It  did  not  appear  to  the  learned  Judge  there  was  any 
ground  to  comply  with  the  application ;  but  afterwards, 
OD  looking  at  the  indictment  against  Gark,  he  found  that 
the  paper  and  stamps  were  there  stated  to  be  the  property 
of  the  prosecutors ;  and  in  the  indictment  against  the 
prisoner  they  are  stated  to  be  goods  and  chattels :  and 
although  it  did  not  appear  to  the  learned  Judge  there 
was  any  ground  for  not  considering  them  as  goods  and 
chattels,  yet  as  it  was  a  new  case,  and  he  understood 
some  objection  had  been  made  to  the  case  of  the  King  v. 
Clark  ;  and  also,  considering  that  if  they  could  be  pro- 
perly considered  as  valuable  securities,  (see  Rex  v.  JScm- 
som,  Russ.  &  Ry.  232,  2  Leach,  1090,)  still  the  indict- 
m^t  does  not  state  that  the  moneys  secured  by  them 
remained  due  and  unsatisfied,  he  postponed  the  sentence, 
and  having  done  so,  thought  it  right  to  state  the  objection 
to  the  evidence  also. 

This  case  was  argued  at  a  meeting  of  all  the  Judges, 
in  Michaelmas  term,  1829. 

Idxu)  for  the  prisoner.  There  is  no  count  in  this 
indictment  on  which  this  conviction  can  be  sustained. 
In  order  to  bring  a  case  within  7  &  8  G.  4,  c.  29,  s.  5, 
54,  either  for  stealing  or  receiving  notes  of  the  descrip- 
tion in  the  statute,  they  must  be  outstanding,  and  the 
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money  purporting  to  be  payable  on  them  must  be  due 
and  unpaid.  In  this  case  the  notes  had  been  satisfied, 
and  were  in  the  hands  of  the  makers  and  the  persons  who 
had  been  liable  on  them ;  they  could  not,  therrfore,  be 
valuable  securities  of  the  yalue  they  purported  to  be,  and 
had  indeed  been  when  in  circulation.  Indeed  it  was  so 
held  by  Lord  Ellaiborough  under  2  G.  2,  c.  25,  that  it 
was  not  felony  to  steal  bankers'  notes  which  were  coan 
jdetely  executed,  but  which  had  nerer  been  put  in  circolar 
tioD,  because  no  money  was  due  upon  them.  (4  Black- 
stone's  Com.  234.  Christian's  edit.  n.  6.)  On  this  prin- 
ciple in  PhipoeU  case^  Leach,  774,  it  was  held  that  it  is 
not  robbery  to  compel  a  person  to  sign  a  note  for  the 
payment  of  money,  because  nothing  is  taken  upon  which 
money  is  then  due.  Ranaom^a  oowe,  R.  &  R.  232,  i»  not 
inconsistent  with  this  argument,  for  that  case  was  for 
secreting  a  letter .  containing  promissory  notes,  under  7 
6.  3,  c.  50,  which  act  does  not  contain  the  words,  ^  the 
money  due  on,  &c.  or  secured  thereby  and  remaining 
unsatisfied,"  as  did  the  2G.  2,c.  25,  as  w^  as  the  [Nreaeat 
act,  and  on  that  distinction  the  Judges  went  who  sop- 
ported  die  couTiction.  Besides,  there  is  no  aveniient 
that  the  money  was  due  and  unpaid.  Nor  can  these 
notes  be  said  to  be  goods  and  chattels  of  the  value  of  the 
stamps,  or  of  any  other  value ;  they  are  in  fiict  of  none ; 
they  are  not  saleaUe  for  that  value,  nor  of  any  intrinsic 
use  or  vahie.  It  is  true  that  the  owner  may  reissue 
them,  and  so  they  may  become  to  him  of  a  certain  value ; 
but  that  is  merely  accidental,  and  not  essential  as  part  of 
the  intrinsic  value  of  the  thing,  which  is  necessary  to  the 
terms  goods  and  chattels.    Rex  v.  Morrisj  2  Leach,  525. 

Ld.  Tbntb&dbn,  C.  J.    Must  you  not  contend  that 
Rex  V.  Clark  is  not  law  ? 

In  that  case  the  notes  were  stated  to  be  the  property 
of  the  owners,  here  they  are  stated  to  be  the  goods  and 
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chattels ;  now  even  supposing  them  to  be  of  value  and 
the  property  of  the  owners,  still  from  the  nature  of  them 
they  cannot  be  termed  goods  and  chattels.  The  term 
bona  et  eatalla  canftot  apply  to  choses  in  action ;  it  is  so 
laid  down  in  Calye^s  case^  8  Co.  33,  a,  and  3  Inst.  109 ; 
and  in  Chanel  v.  Robothamj  Yelv.  68,  it  was  decided  that 
a  bond  could  not  be  included  under  bona  ei  catatla,  though 
it  was  objected  that  the  parchment  and  wax  were  such 
and  might  pass  by  that  name,  yet  forasmuch  as  the  debt 
included  and  wrote  upon  it  is  the  principal,  the  words  of 
the  grant  ongbt  to  comprehend  the  name  of  the  prindpaL 

It  was  then  further  argued  that  the  advertisement  was 
not  evidence ;  but  as  the  learned  Judges  appeared  to  be 
clearly  of  opinion  that,  under  die  particular  circumstances 
of  the  case,  it  was  properly  received,  the  arguments  <m 
that  point  are  omitted. 

Brodrickj  who  was  to  have  argued  for  the  crown,  was 
stopped  by  the  Lord  Chief  Justice. 

The  Judges,  ten  of  whom  were  present,  held  the  con* 
Tiction  was  right.  Some  of  the  learned  Judges  doubted 
whether  the  notes  could  properly  be  called  valuable  secu* 
rities ;  bat,  if  not,  they  dl  thought  they  were  goods  and 
diatteis. 


224  1  MOODY«  CROWN  CASE& 


The  KING  v.  THOMAS  BRUCE  WAVELL. 

Obtaining  credit  in  account  from  the  party's  own  banker,  by  drawing  a  bill  oo  a  per- 
son on  whom  the  party  has  no  right  to  draw,  and  which  has  no  chance  of  being  paid, 
is  not  within  7  &  8  G.  4,  c.  29,  s.  53,  though  the  banker  pays  money  for  him  in  ooo- 
sequence  thereof  to  an  extent  he  would  not  otherwise  have  done. 

The  prisoner  was  tried  before  Mr.  Justice  Gasblke,  at 
the  Spring  assizes,  at  Winchester,  in  the  year  18299  and 
convicted  on  the  two  counts  of  indictment  of  which  the 
following  are  abstracts  :^- 

4th  count.  That  defendant  was  indebted  to  prosecu- 
tors, bankers  and  partners,  and  wished  for  further  advances 
from  them,  by  their  cashing  his  checks  and  lending  money: 
defendant  knew  prosecutors  would  refuse  unless  he  should 
provide  them  funds  for  re-payment,  thereupon  be  falsely 
pretended  to  Charles  Bassett  Roe,  one  of  the  prosecutors, 
that  if  they  would  cash  a  check  he  had  drawn  in  favour 
of  one  Mr,  Jacob  of  Newchurch  for  70/,,  he  would  send 
them  a  good  bill  on  one  Mr,  Foster  to  be  applied  by  them 
as  a  fund  for  re-payment ;  to  which  Charles  Bassett  Roe 
agreed.  That  defendant  deUvered  to  prosecutors  and 
falsely  pretended  that  a  certain  bill  (which  was  set  out) 
was  good,  promising  that  it  would  be  duly  accepted  and 
paid,  and  might  be  safely  applied  as  a  fund. 

Negatives  that  it  was  good,  that  it  would  be  accepted 
or  paid,  or  that  it  could  be  safely  applied,  and  affirms 
defendant's  knowledge  thereof,  and  alleges  that  the  bill  is 
still  unaccepted. 

That  defendant  by  means,  &c,  induced  prosecutors  to 
believe  the  bill  was  good,  and  was  a  sufficient  fund  for 
re-payment,  &c,,  and  obtained  from  them  the  amount  of 
the  said  check  to  be  paid  to  the  said  Jacob,  and  further 
advances  to  him  to  answer  other  checks  drawn  by  him  on 
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defendants,  viz  .70/.  and  200/.,  with  intent,  &c  against  the 
fonn,d«^. 

dth  count.  Prosecutors  were  bankers  and  partneore; 
that  defendant,  in  a  certain  conversation,  informed  Charles 
Bassett  Roe,  to  whom  and  his  said  partners  he  was  well 
known,  that  he  had  been  obliged  to  give  a  check  on  them 
to  one  Mr.  Jacob  of  Newchurch  for  70/.;  to  which 
Charles  Bassett  Roe  replied,  that  it  was  rery  well  for 
said  defendant  to  draw  a  check,  but  that  prosecutors 
certainly  should  not  pay  it  unless  defendant  gave  the 
money  first ;  that  defendant  repUed,  that  he  could  give 
them  a  good  bill  on  a  Mr.  Foster ;  that  defendant  after- 
wards sent  to  prosecutors  a  bill  (set  out)  and  pretended 
to  him  that  it  was  good ;  that  defendant  by  means,,jtec. 
obtained  a  large  sum  of  money,  to  wit,  the  sum  of  200/., 
fircMn  the  said  prosecutors,  and  also  the  check  mentioned 
to  be  paid  to  the  said  Jacob,  with  intent,  &c 

The  prisoner  was  a  miller  and  a  tenant  of  the  proses 
cators,  Bassett  &  Co.,  who  were  bankers  at  Newport  in 
the  Isle  of  Wight,  and  had  kept  an  account  with  their 
bank  for  more  than  three  years. 

They  had  told  him  they  could  not  allow  him  to  over- 
draw beyond  200/.;  he  having  repeatedly  overdrawn 
beyond  that  sum,  they  had  remonstrated  with  him,  and 
told  him  they  could  not  allow  him  to  go  on,  and  had 
lefiised  to  cash  his  checks  when  overdrawn.  On  the 
29th  November,  1828,  his  account  was  400/.  in  debt,  of 
which  he  had  had  notice,  and  was  told  he  must  get  them 
some  money:  on  that  day  he  met  Mr.  Roe,  one  of  the 
partners,  and  told  him  he  had  been  obliged  to  give  a 
check  to  Mr.  Jacob  of  Newchurch,  for  70/. ;  Mr.  Roe 
said,  it  is  very  well  for  you  to  give  a  check,  but  we  shall 
certainly  not  pay  it,  unless  you  give  us  Botne  money  first : 
he  said,  ^  Sir,  I  can  give  you  a  good  bill  on  Mr.  Foster.^' 
Mr.  Roe  said  very  well,  and  inmiediately  left  him  and 
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went  to  the  bank*  About  two  hours  afterwards,  the 
prisoner  sent  a  letter  to  the  bank  containing  a  bill  on  a 
person  c^  the  name  pf  Ferrand  for  90/.,  which  was  duly 
honoured,  and  a  bill  of  exchange  in  his  own  handwritingy 
of  which  the  following  is  a  copy : 

"  Newport,  I.  W.  November  29,  1828. 
"  Two  months  after  date,  pay  to  my  order  200/.  value 
received  in  flour.  , 

«  Thomas  B.  Wavell. 
**  Mr.  John  Foster,  Mark  Lane, 
"  London." 
"  (Indorsed)  Thomas  B.  Wavell." 

After  this,  checks  drawn  by  the  prisoner  were  brought 
in  and  paid ;  three  on  that  day,  and  amongst  others  that 
drawn  in  favour  of  Jacob  for  70/.  Mr.  Jacob  banked 
with  the  prosecutors  and  they  placed  the  amount  to  his 
credit,  which  Roe  sw9re  he  ^ould  not  have  done  unless 
he  had  met  the  prisoner  and  received  the  bills.  Between 
that  day  and  the  5th  December,  several  other  checks 
drawn  by  the  prisoner  were  carried  into  the  bank,  and 
paid  or  placed  to  the  credit  of  the  parties  by  or  on  whose 
account  they  were  sent  in.  They  also  continued  to  pay 
his  checks  for  a  considerable  time  after  they  knew  the 
bill  was  not  accepted ;  and  the  debt  was  increased  to  near 
1100/. 

On  Monday,  the  1st  of  December,  the  prosecutors  sent 
the  bill  on  Foster  to  their  correspondents  in  town.  Sir 
R.  C.  Glyn  and  Co.  to  be  presented  for  acceptance,  and 
on  the  5th  received  a  letter  from  them,  and  on  the  same 
day  Roe  saw  the  prisoner  and  asked  him  if  he  knew  his 
bill  on  Foster  was  unaccepted ;  he  said,  ^^  That  is  of  no 
consequence;  I  will  write  to  the  captain  of  the  ship  not 
to  deUver  the  flour,  if  he  has  not  ahready  delivered  it :  no 
doubt  it  will  be  right ;  I  have  shipped  the  flour  to  him.^ 
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Mr.  Roe  had  said  nothing  to  him  about  flour  befinre. 

He  said  he  had  shipped  the  flour  to  Foster,  Mr.  Roe 
believed  his  statement,  and  continued  to  cash  his  bills« 

A  short  time  before  the  bill  became  due.  viz.  2l0t 
January,  in  consequence  of  information  from  Glyn  and 
Co.,  Mr.  Roe  sent  for  the  prisoner^  and  thej  met  at  the 
office  of  the  solicitor  for  the  former,  where  a  conversa- 
tion  took  place  which  was  given  in  evidence  for  the  pur- 
pose  of  showing  frand  on  the  part  of  the  prisoner,  and 
his  knowledge  that  the  bill  was  bad  afi  being  drawn  on  a 
person  oh  whom  he  had  no  right  to  draw,  and  also  that 
he  had  not  shipped  any  flour. 

Much  evidence  wa&  given  to  prove  searches  having 
bem  made  for  a  person  of  the  description  of  John  Foster, 
and  none  such  having  been  fouad^  the  biU  was  not  paid ; 
but  prior  to  this  transaction  the  prisoner  had  given  the 
bankers  a  bill  drawn  by  himy  addressed  to  Mr.  John 
Foster,  merchant.  Corn  Exchange,  London,  dated  23d 
September,  1828,  for  150/.  payable  to  prisoner's  order  at 
two  months,  value  received  in  corn,  which  had  been  duly 
paid  on  26th  November,  three  days  before  the  bill  in 
question  was  given  by  the  prisoner.  That  bill  had  been 
also  sent  to  Glyn  and  Co.,  at  whose  banking-house  the 
drawee  had  called  and  accepted  it ;  and  when  due,  money 
for  payment  had  been  remitted  by  Wavell  to  a  person  of 
the  name  of  Holmes,  a  witness  for  the  prisoner.  So<hi 
after  the  meeting  the  bankers  arrested  the  prisoner  for 
the  amount  of  the  then  banking  account,  and  distrained 
for  the  rent,  and  afterwards  took  him  before  a  magistrate 
upOD  this  charge. 

On  the  part  of  the  prisoner  were  called  Hohnes  and 
Foster,  and  certain  letters  were  produced  with  genuine 
post-marks,  and  if  the  jury  had  believed  these  letters  to 
have  been  genuine,  they  would  have  shown  that  the 
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prisoner  had  reason  to  expect  when  he  drew  the  bill  that 
it  would  have  been  accepted ;  and  that  he  was  first  made 
acquainted  that  it  was  not,  by  a  letter  firom  Holmes, 
dated  3d  December,  and  which  would  be  received  at 
Newport  on  the  4th,  in  which  Holmes,  who  had  been 
dealing  with  Wavell,  and  who  had  originally  proposed 
his  drawing  upon  Foster,  stated  that  Foster  had  refused 
to  accept  it  without  having  the  flour  in  his  possession  as 
security. 

Holmes  was  then  dcfbtor  to  the  prisoner  in  a  very  lai^^e 
amount,  and  he  and  Foster  gave  such  an  account  of 
themselves  on  examination,  that  the  jury  totaUy  disbe* 
lieved  the  defence  and  found  the  prisoner  guilty* 

It  had  heea  contended,  on  the  part  of  the  prisoner, 
that  the  evidence  did  not  support  any  of  the  counts ;  but 
die  learned  Judge  thought  it  right  to  leave  the  question 
to  the  jury,  reserving  the  points  for  the  consideration  of 
the  Judges. 

It  was  also  contended,  that  the  indictment  could  not 
iti  point  of  law  be  supported.  Upon  the  authority  of 
Rex  V.  Lara^  6  T.  R.  565,  in  which  it  was  determined 
that  an  indictment  could  not  be  supported  against  a 
person  for  deUvering  a  draft  on  a  banker  which  he  knew 
he  had  no  authority  to  draw  and  would  not  be  paid. 
The  learned  Judge  would  have  so  held  but  that  that  was 
an  indictment  at  common  law,  and  he  found  in  2  Russ. 
806,  307,  an  observation  that  a  different  doctrine  had 
been  laid  down  in  a  case  of  an  indictment  upon  the 
repealed  statute  of  30  G.  2,  c.  24,  and  a  reference  to 
a  case  of  Rex  v.  Jackson  and  another,  before  Mr.  Jus* 
tice  fiATLBT,  in  3  Camp.  370,  in  which  it  appeared  that 
the  prosecutor  was  a  jeweller  at  Cheltenham,  who  was 
defrauded  to  a  considerable  value  by  the  defimdanta 
Amongst  other  things  for  the  purpose  of 
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hini,  they  gave  him  in  payment  for  the  goods  a  check 
upon  certain  bankers  in  London  with  whom  it  was 
proTed  thej  kept  no  cash  and  had  no  account*  It  was 
contended,  on  behalf  of  the  defendants,  that  so  far  as  the 
check  was  concerned  they  were  not  criminally  liable; 
bat  Mr.  Justice  Batlbt  is  reported  to  have  said,  that  the 
point  had  been  recently  before  the  Judges  (a),  and  they 
waneall  of  opinion  that  it  is  an  indictable  offence  firau^ 
dolently  to  obtain  goods  by  giving  in  payment  a  check 
upon  a  banker  vnih  whom  the  party  keeps  no  cash,  and 
which  he  knows  will  not  be  paid.  The  prisoners  were 
Bestenced  to  seven  years^  transportation. 

Upon  the  authority  of  this  case  the  learned  Judge 
reserved' this  point  for  the  opinion  of  the  Judges,  as  also 
the  question,  whether  the  pretence  that  he  had  shipped 
floor  was  any  thing  more  than  a  naked  he. 

This  case  was  argued  at  a  meeting  of  the  Judges^ 
in  Easter  Term,  1829,  at  which  all  the  Judges  were 
present. 

Brodrickf  for  the  prisoner: — Whatever  may  be  the 
resolt  of  the  objections  which  were  principally  rehed  on 
at  the  trial,  there  is  one  which  is  decisive  as  to  the 
fahdity  of  this  conviction ;  and  that  is,  that  no  chattel, 
money,  or  valuable  thing  was  obtained  by  the  prisoner, 
by  means  of  the  false  pretences  alleged  or  prov^.  The 
statute  7  &  8  G.  4,  c.  29,  s.  53,  on  which  tiiis  conviction 
is  fouDded,^  makes  it  penal  to  obtain,  under  false  pre- 
tences, ^  any  chattel,  money,  or  valuable  thing.''  In  a 
penal  statute  the  strictest  constructicNa  must  prevail ;  and 
tiie  prosecutor  must  allege,  and  prove,  that  one  or  othelr 
of  these  was  obtained  by  the  prisoner.     Now,  all  that 


(«)  Tha  am  tllnded  ta  ia  Bex  t.  jFVmC&,  Roip.  iu  Ay.  137,  ao  Btetiod:  by  Mr. 
^v/a»  Baxlst  dunng  the  argument  of  thia  cue. 
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is  alleged  in  the  fourth  count,  is,  that  the  prisoner 
obtained  from  llie  bankers  ^^the  amount  of  the  said 
check  to  be  paid  to  the  said  Jacob,  and  further  advances 
to  him  to  answer  other  checks  drawn  by  him,'^  dec.  The 
other  count,  the  ninth,  on  which  he  is  ccmvicted,  alleges 
that  he  obtained  a  large  sum  of  money,  dsc. 

Now  it  is  doubtful,  whether  llie  first  allegation  is  a 
sufiicient  ayerment  of  obtaining  either  ^  chattel,  money, 
or  valuable  thipg ;''  but,  on  looking  to  the  evidence,  there 
is  nothing  whatever  to  show  that  either  of  these  was 
obtained  by  the  prisoner.  The  most  that  tlie  facts 
amount  to  is,  that  the  bankers  paid  the  prisoner's  checks ; 
in  other  words,  paid  for  him,  and  on  his  credit,  certain 
debts  to  which  he  was  liable :  no  part  of  the  vxcfaey  ever 
reaches  the  prisoner's  hands,  because  it  is  not  shown 
that  any  one  of  the  holders  was  his  agent  sent  to  receive 
the  money ;  and,  therefore,  it  must  be  taken,  that  they 
were  persons  to  whom  he  had  paid  them  away.  He 
only  obtains  such  credit  with  the  bankers,  as  to  induce 
them  to  honour  his  checks. 

Lord  Tentbrden — He  only  obtains  credit  in  account, 
somebody  else  receives  the  money. 

Neither  count,  therefore,  is  sustained  by  the  evidence, 
and  the  case  fails  altogether. 

He  then  went  on  to  argue  the  other  points  of  the 
case :  but,  as  the  Judges  came  to  no  opinion  on  those 
points,  the  arguments  on  both  sides  are  omitted. 

Dampier  for  the  crown : — ^Upon  the  case  as  it  stands, 
the  prisoner  did  obtain  money  from  the  bankers,  namely, 
in  payment  of  his  checks.  It  is  quite  clear  that  the 
bankers  have  been  defrauded,  and  that  the  money  has 
been  obtained  from  them ;  now,  in  civil  cases,  the  pay-> 
ment  of  the  checks  would  be  evidence  of  money  had  and 
received,  or  money  lent.  It  was  payment  to  die  holder 
of  the  check  on  his  account,  and,  therefore,  a  payment 
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to  him.  If  he  had  sent  his  agent  with  the  check,  and 
the  agent  had  brought  back  the  money  to  him,  it  would 
of  course  have  been  sufficient :  and  yet,  according  to  the 
coostruction  contended  for,  if  the  perscm  to  whom  the 
check  was  given,  had,  instead  of  first  going  to  the 
bank,  advanced  the  amount  himself,  and  afterwards  got 
the  check  paid,  it  would  not  have  done ;  though  it  is 
obvious,  the  substance  is  precisely  the  same  in  both 
cases ;  the  bankers  are  equally  defrauded,  and  the  pri- 
soner is  equally  benefitted. 

Barbe  v.  Parker^  1  H.  Bl.  283,  is  an  authority  to  show 
that  an  action  would  lie  for  money  lent  or  money  had 
and  received. 

The  Judges  were  of  opinion,  that  the  prisoner  could 
not  be  said  to  have  obtained  any  specific  sum  on  the 
bill,  all  that  was  obtained  was  credit  in  account :  and 
they  therefore  held  the  conviction  virrong. 
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In  fivgeiy,  the  order  charged  u  forged  ought  to  import  that  the  penoo  making  it  baa 
1  dbponng  power  over  the  aabject  of  the  order ;  or  there  ought  to  be  proof  that  the 
porna  in  wboee  name  it  is  made  had  mieh  power. 


Thb  prisoner  was  tried  and  convicted,  at  the  April 
Old  Bailey  sessions  in  the  year  1829,  before  Mr.  Justice 
Gasblee,  present  Mr.  Justice  Littledale. 

The  indictment  charged  the  prisoner  in  the  first 
count,  with  forging,  on  the  21st  day  of  February,  a 
certain  order  for  the  payment  of  money,  as  follows ;  that 
is  to  say, — 
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*«  Mr.  Thomas,  St.  Ann's  Unkm. 

^  Sir, — You  will  please  to  pay  the  bearer,  for  Richard 
Pow^,  three  pounds,  for  three  weeks  due  to  him  a 
country  member,  and  you  will  much  obhge,  yours,  &c. 

J.  Beswick, 

•*  Feb.  91. 1829.  2,  Brown*i  BoMdbgs,  Stanhope  Street 

"  To  Mr.  Thomas,  Gray's  Inn  Lane." 

With  intent  to  defraud  John  Thomas,  the  said  John 
Thomas,  on  whom  the  said  false,  forged,  and  counter- 
feited order  for  payment  of  money  was  made,  then  and 
there  being  intrusted  with,  and  having  in  his  hands  and 
possession,  as  the  landlord  of  a  certain  public-house, 
known  by  the  name  of  the  Crown  and  Barley  Mow,  in 
Gray's  Inn  Lane,  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  thirty  pounds,  belonging  to  William  Ireland 
and  others,  members  of  a  friendly  society  called  the  St. 
Ann's  Union,  meeting  at  the  said  public-house,  for  the 
purpose  of  enabling  the  said  John  Thomas  to  pay,  and 
that  he  might  pay  all  orders  for  payment  of  money  due 
to  any  of  the  members  of  the  said  society,  according  to 
the  rules  and  regulations  thereof  against  the  form,  &c. 

2d  count.  For  uttering,  and  publishing  as  true,  a 
like  order  for  payment  of  money,  well  knowing  the  same 
to  be  false,  forged,  and  counterfeited,  with  intention  to 
defraud  the  said  John  Thomas,  against  the  form,  Aic. 

3d.  Same  as  second,  with  intent  to  defraud  John  James 
Beswick. ' 

4th.  Same,  with  intent  to  defraud  William  Ireland  and 
others. 

John  Thomas  was  the  landlord  of  the  Barley  Mow, 
Gray's  Inn  Lane.  A  society,  called  the  St.  Ann's 
Friendly  Society,  was  holden  at   his  house,  of  which 
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Mr.  Beswick  was  the  secretary:  there  was  usually 
money  in  Thomas's  hands  to  pay  any  demands  that 
might  be  made  by  Mr.  Beswick's  orders.  On  Saturday, 
21st  February,  the  prisoner  produced  a  check  to  Thomas, 
at  his  house,  and  said  he  brought  it.  from  Mr.  Beswick 
for  three  pounds,  for  a  country  member  who  had  broken 
his  arm.  Upon  looking  at  it,  Thomas  saw  it  was  not 
Mr.  Beswick's  handwriting,  and  told  him  so :  he  said  he 
knew  that,  that  Mr.  Beswick,  being  an  undertaker,  was 
out  of  town  at  a  funeral,  and  Mrs.  Beswick  directed  her 
son  to  write  it ;  Thomas,  accordingly,  gave  him  the  three 
pounds. 

Mr.  Beswick  was  called :  and  stated,  he  was  secretary 
to  the  society,  and  proved  that  the  handwriting  to  the 
check  was  not  his ;  and  that  there  was  no  member  of  the 
name  of  Richard  Power  in  the  society.  On  the  31st  of 
February,  Beswick  Uved  at  No.  2,  Brown's  Buildings, 
Stanhope  Street,  Clare  Market.    . 

It  was  proved,  that  no  authority  was  given  to  any  one 
to  write  or  issue  the  check ;  and  that  it  was  not  written 
by  Beswick's  son. 

William  Ireland  was  called :  he  said  he  was  a  member 
of  the  St.  Ann's  Society  (there  were  many  other  mem- 
bers), that  he  subscribed  to  the  funds  of  it;  if  taken  ill, 
a  member  receiyes  money  from  the  funds  of  the  society 
to  support  him. 

When  the  prisoner  was  taken,  he  was  searched ;  and 
a  paper  was  found  upon  him,  which  he  Mddhed  the  con- 
stable to  allow  him  to  put  into  the  fire.  It  was  an  exact 
copy  of  the  order,  except  that  the  words  St.  Ann's  Union, 
^ere  omitted. 

There  were  no  rules  or  regulations  put  in,  or  any  evi- 
dence of  their  having  been  enrolled. 

The  Recorder  suggested  to  the  learned  Judge,  that, 
upou  the  authority  of  MitchdPs  case^  Foster,  119,  the 

YOL.  I.  30 
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prisoner  ought  to  be  acquitted,  inasmuch  as  for  want  of 
the  rules  and  regulations,  of  which  no  parol  evidence 
could  be  given,  there  was  no  evidence  to  prove  that 
!l^swick  had  any  disposing  power  over  the  money  in  the 
hands  of  Thomas.  Mr.  Justice  Littlbdale  and  the 
Ic^tned  Judge  who  tried  the  case,  however,  thought  the 
better  way  was  to  leave  the  case  to  the  jury  ;  and  reserve 
the  point  suggested  by  the  Recorder,  for  the  considera- 
tion of  the  Judges,  if  the  prisoner  should  be  convicted. 

The  jury  found  the  prisoner  guilty  on  the  counts  for 
uttering. 

This  case  was  considered  in  Easter  Term,  at  a  meet- 
ing of  all  the  Judges  (except  Park,  J.) ;  and  they  thought 
(except  Gaselee  and  Parke,  Js.,)  that  this  was  not  an 
order  on  the  face  of  it;  and  that  the  conviction  was 
therefore  wrong. 


REX  V.  GALLOWAY  and  Anoiher. 

It.  it  no  objection  in  poiot  of  law  that  en  indictment  charges  prisoners  in  one  count  ai 

principals  in  stealing,  and  in  another  as  receivers. 
Or  that  the  prisoners  are  tried  withoat  having  the  proeecutor  put  to  his  election  oq 

which  charge  to  proceed,  thongh'the  prisoners  asked  it. 
But,  8em62e,  that  it  is  reasonable  to  put  the  prosecutor  to  his  election,  and  the  offioen 

ought  not  to  join  both  charges. 

Thb  prisoners  were  tried  before  Newman  Knowlys, 
Esq.,  Recorder,  at  the  February  sessions  at  the  Old 
Bailey,  in  the  year  1829,  on  an  indictment,  charging 
them,  in  the  first  connt,  with  feloniously  breaking  and 
entering  on  third  September,  at  the  parish  of  St.  Anne 
and  Agnes,  in  the  ward  of  Aldersgate,  in  the  city  of 
London,  the  warehouse  of  Edward  Sherman,  and  stealing 
therein  one  quire  of  paper  value  two  shillings,  and  a  great 
number  of  stamped  papers  of  various  amounts  of  the 
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yahie  of  several  hundred  pounds,  the  property  of  the 
king,  against  the  statute. 

The  second  count  charged  the  prisoners  with  feloni- 
ously receiving,  on  the  same  day,  at  the  same  place,  the 
goods  aforesaid,  the  property  of  the  king,  of  a  certain 
evil  disposed  person  which  had  been  lately  before  stolen 
by  the  said  evil  disposed  person,  they  ^ell  knowing  the 
same  to  have  been  stolen  against  the  statute.     , 

This  was  a  prosecution  at  the  instance  of  the  Stamp 
Office,  founded  on  the  statute  7  &  8  G.  4,  c.  29,  s.  15 
&  54.  After  the  jury  were  charged,  the  counsel  for  the 
prisoners  objected,  that  the  indictment  c6uld  not  be  sus- 
tained, inasmuch  as  it  contained  two  separate  and  distinct 
charges  of  felony,  totally  repugnant  to,  and  irreconcile- 
able  with  each  other,  and  if  that  objection  should  not 
prevail,  that  at  least  the  prosecutors  should  be  put  to  dieir 
election  on  which  of  the  two  counts  they  would  proceed. 

The  prosecutor's  counsel  contended  that  they  were 
not  so  bound  to  elect,  and  relied  upon  the  constant  course 
of  indictments  for  forgery,  containing  one  count  for  the 
actual  forgery,  and  another  count  for  uttering  the  forged 
instrument,  knowing  it  to  be  forged,  and  further  urged 
that  an  indictment  similarly  found  had  been  sanctioned 
and  acted  upon  by  one  or  more  of  the  Judges  on  the 
circuits.  On  this  latter  ground,  the  learned  Recorder 
thought  it  would  be  right  to  let  the  case  proceed,  intend- 
ing, if  a  conviction  took  place,  to  reserve  the  point  for 
the  consideration  of  the  Judges.  Upon  the  trial  it  was 
most  clearly  proved,  that  the  property  was  taken  by 
breaking  through  the  ceiling  of  a  stable,  and  the  floor  of 
the  warehouse  over  it,  in  which  the  quire  of  paper  and 
the  stamps  w^re  deposited. 

The  jury  acquitted  Sewell  on  the  whole  charge,  and 
found  Galloway  guilty  on  the  second  count  only.  It 
appeared  to  the  learned  Recorder,  that  the  argument 
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founded  on  indictments  for  forgery  totally  foiled;  that 
the  count  for  forging  and  the  count  for  uttering  were  by 
no  means  repugnant  to  each  other  in  reason  or  experi- 
ence ;  that  the  same  man  might  forge  a  bank  note  or 
other  negotiable  instrument,  and  utter  it  the  very  moment 
it  was  forged,  so  as  to  constitute  one  continuous  act,  and 
during  the  continuance  of  the  one,  pound  bank  notes,  the 
case  occurred  almost  daily.  The  learned  Recorder 
observed  also,  that  the  same  judgment '  was  necessarily 
consequent  upon  either  of  the  counts ;  but  in  the  present 
case,  the  judgment  on  the  first  count  extends  to  trans- 
portation for  life,  on  the  second  count  it  cannot  exceed 
fourteen  years.  And  that  if  the  two  counts  in  the  present 
indictment  were  not  repugnant,  upon  the  same  principle 
it  might  be  contended  that  bigamy,  and  felonious  cutting 
and  maiming,  could  be  united  in  difierent  counts  in  the 
same  indictment.  And  if  the  offences  in  the  first  and 
second  counts  are  distinct  and  separate  felonies,  repug- 
nant to  each  other,  it  follows,  of  course,  that  by  uniting 
Aefti  in  one  indictment,  the  prisoners  would  be  deprived 
of  the  right  of  challenge,  to  which  they  would  be  unques- 
tionably entitled  if  they  were,  as  it  is  contended  they 
ought  to  be,  made  each  of  them  a  separate  indict- 
ment. On  these  grounds  the  learned  Recorder  sutoiitted 
to  the  consideration  of  the  Judges  the  legality  of  this 
conviction. 

This  case  having  been  in  part  discussed  in  Easter 
Term,  was  finally  considered  at  a  meeting  of  all  the 
Judges  in  Trinity  Term,  1829,  and  they  were  unani- 
mously of  opinion  that  the  charges  might  legally  be 
joined,  and  the  conviction  was  affirmed  j  but  they  were 
equally  divided  on  the  question,  whether  the  prosecutor 
should  have  been  put  to  his  election,  and  thereupon  they 
all  agreed  that  directions  should  be  given  to  the  respec- 
tive elerks  of  assize  not  to  pat  both  charges  in  the  saiM 
indictment. 
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REX  t>,  JOHN  BURTON. 

U  n  mdietoMnt  under  7  A*  8  CS.  4»  &  99, «.  47,  tfao  penon  employid  lo  eoDeet  tht 
ncnment  numej  from  the  oommiiDka&U  is  not  the  ■eraot  of  themmiater,  clniFcb- 
wirdeni,  or  poor. 

Thb  prisoner  was  tried  and  convicted  of  embezzlement 
before  Lord  Tentbeden,  at  the  Summer  assizes  for  Der^ 
byshire,  1829,  on  the  following  indictment : 

That  John  Burton,  late  of  the  township  of  Chaddesden^ 
in  the  county  of  Derby,  labourer,  on  the  21st  June  in  the 
10th  year,  &c.  at,  dsc.,  was  a  person  employed  and 
entnisted  in  the  capacity  of  a  servant  by  Richard  Coke 
Wihnot,  to  receive  money  for  and  on  account  of  the  said 
IL  C.  W.,  and  being  such  person  so  employed  and 
entrasted  in  the  capacity  of  servant  as  aforesaid,  did  then 
and  there  by  virtue  of  such  employment  receive  and  take 
into  his  possession  certain  money,  to  wit,  the  sum  of  5»., 
for  and  on  the  account  of  the  said  R.  C.  W^  and  after^ 
wards,  to  wit,  on  the  same,  &c.,  with  force  and  arms,  at, 
&C.,  frandnlently  and  feloniously  did  embezzle  and  secrete 
the  said  money,  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  and  do  say  that  the  said  J.  Burton,  in 
manner  and  form  aforesaid,  feloniously  did  steal,  take, 
and  cany  away  from  the  said  R.  C.  W.  the  said  sum  of 
5«.  of  the  moneys  of  the  said  R.  C.  W^  for  whose  use  and 
on  whose  account  the  same  was  delivered  to  and  taken 
into  the  possession  of  the  said  J.  Burton,  being  such  per- 
son so  employed  and  entrusted  in  the  capacity  of  a 

senrant  as  aforesaid,  against  the  form  of  the  statute,  Aic^ 
and  against  the  peace. 

Second  count.  In  the  name  aforesaid  R.  C«  Wilmot. 
Third  and  fourth.  W.  M orley  and  Samuel  Goodwin  instead 

of  R.  C.  Wilmot.    Fifth  and  sixth.    R.  C  W^  and  said 
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Morley  and  Goodwin.    Seventh  and  eighth.    Of  the  pocv 
of  the  township  of  Chaddesden. 

R.  C.  Wihnot,  who  is  named  in  the  first  and  second 
counts,  was  curate  of  the  perpetual  curacy  of  the  town- 
ship of  Chaddesden  (since  made  a  parish),  and  Morden 
and  Goodwin  were  the  churchwardens. 

The  prisoner  was  the  clerk  of  the  chapehry.  On  the 
day  mentioned  in  the  indictment,  being  sacrament  Son- 
day,  he  went  to  the  pews  of  the  severaf  communicants 
with  a  plate  to  collect  the  alms,  and  then  took  the  plate 
to  the  altar,  and  delivered  it  to  Mr.  Wihnot,  who  then 
put  in  his  own  donation.  This  was  according  to  prac- 
tice. It  was  very  clearly  proved,  that  the  prisoner  pur- 
loined two  half-crown  pieces  from  the  plate,  and  secreted 
them  in  his  pocket  for  his  own  use. 

It  was  objected,  that  he  was  not  the  servant,  nor 
employed  in  the  capacity  of  a  servant,  of  any  or  either  of 
the  persons  named  in  the  indictment ;  and  also  that  the 
money  received  as  akns,  was  not  the  money  of  them,  or 
any,  or  either  of  them. 

Reference  was  made  to  that  part  of  the  rubrick  which 
directs  that  the  deacons,  churchwardens,  or  other  fit  per- 
sons appointed  for  the  purpose,  shall  receive  the  alms  for 
the  poor,  and  other  devotions  of  the  people,  in  a  decent 
basin,  to  be  provided  by  the  parish  for  that  purpose,  and 
reverently  bring  it  to  the  priest,  who  shall  humbly  present 
and  place  it  upon  the  holy  table :  and  also,  to  the  last 
paragraph  of  the  rubrick,  which  directs  that  the  money 
shall  be  disposed  of  to  such  pious  and  charitable  uses  as 
the  minister  and  churchwardens  shall  think  fit,  wherein, 
if  they  disagree,  it  shall  be  disposed  of  as  the  ordinary 
shall  direct. 

There  had  been  no  disagreement  on  this  subject  at 
Chaddesden. 

The  learned  Lord  Chief  Justice  had  conversed  with  the 
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L  C.  Baron,  who  was  on  the  same  circuit,  on  this  indict- 
ment, before  the  trial;  and  they  both  doubted  whether 
the  case  was  within  the  stat.  7  &  8  G.  4,  c.  29,  s.  47,  and 
his  Lordship  respited  the  judgment,  in  order  that  the 
opinion  of  the  learned  Judges  might  be  taken. 

At  a  meeting  of  the  Judges,  in  Michaelmas  term,  1829, 
this  case  was  discussed ;  and  the  Judges  thought  that  the 
prisoner  was  not  the  servant  of  any  of  the  persons  alleged 
in  the  indictment,  and  a  pardon  was  recommended. 


REX  V.  WILLIAM  TURNER  and  WILLIAM  READER. 

If  a  ititute  makes  it  criminal  to  do  an  act  nnlawfally  and  moliciouely,  an  indict- 
meDt  must  atate  that  it  waa  done  unlawfully ;  itating  that  it  was  done  felonioosly, 
folantaiily,  and  malioioiisly,  is  not  enough. 

Thesb  prisoners  were  tried  and  convicted  of  arson, 
before  Mr.  Justice  Park,  at  the  Summer  assizes  for  Cam- 
bridge, on  the  following  indictment. 

First  count.  That  William  Turner,  late  of,  Azc.,  and 
William  Reader,  late  of,  Ajc,  not  having  the  fear  of  God 
before  their  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  on  the  31st  day  of  March,  in  the 
10th  year,  &c.,  with  force  and  arms.  Ace.,  at.  Ate.,  a  cer- 
tain barn  of  one  Benjamin  Keene,  there  situated,  feloni- 
ously, voluntarily,  and  maliciously,  did  set  fire  to,  and 
bum,  against  the  peace,  &c. 

Second.  That  prisoners  afterwards,  to  wit,  on,  &c., 
with  force  and  arms,  at,  6a:.,  a  certain  stack  of  straw  of 
one  William  Chalk,  there  situate,  feloniously,  voluntarily, 
and  maliciously,  did  set  fire  to,  with  intent  thereby,  then 
and  there,  to  injure  the  said  W.  C,  to  the  great  damage, 
&c.,  against  the  form,  &c.,  and  against  the  peace,  &c. 

Third.  That  prisoners  afterwards,  to  wit,  on  same,  Azc., 
with  force,  &c.,  at,  &c.,  a  certain  bam  of  one  B.  Keene, 
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there,  &c.,  feloniously,  voluntarily,  aiid  maliciously,  set 
fire  to,  with  intent  thereby,  then  and  there,  to  injure  the 
said  B.  Keene,  to  the  great  damage,  &c.,  and  against  the 
form,  &c.,  and  against  the  peace. 

Fourth.  And  the  jurors,  aforesaid,  dsc,,  that  the  defen* 
dants  afterwards,  to  wit,  on  the  same,  ^.9  with  force  and 
arms,  at,  &c.,  a  certain  bam  of  one  William  Chalk,  there 
situate,  feloniously,  voluntarily,  and  maUciously,  set  fire 
to,  with  intent  thereby,  then  and  there  to  injure  the  said 
W.  C,  to  the  great  damage,  &c.,  against*  the  form  and 
against  the  peace. 

The  7  &  8  G.  4,  c.  30,  s.  2,  provides,  that  if  any  per- 
son shall  unlawfully  and  mcdidously  set  fire  to  any  house, 
stable,  coach-house,  out-house,  ware-house,  office,  shop, 
mill,  malt-house,  hop-oust,  barn,  or  granary,  with  intent, 
&c.,  every  such  ofiender  shall  be  guilty  of  felony,  &c. ; 
s.  17,  provides,  that  if  any  person  shall  unlawfully  and 
maliciously  set  fire  to  any  stack  of  corn,  grain,  pulse, 
straw,  hay,  or  wood,  every  such  ofiender  shall  be  guilty 
of  felony,  &c. 

It  appeared  in  evidence,  that  the  prisoners  set  fire  to  a 
haulm-stack.  This  stack  was  made,  according  to  the 
account  of  one  witness,  partly  of  straw,  there  being  two 
or  three  loads  of  it  at  the  bottom ;  and  the  residue  of 
haulm,  that  is,  the  aftermath  of  the  stubble  of  rye  or 
wheat  about  eighteen  inches  long.  According  to  one 
witness,  the  straw  and  haulm  were  mixed.  The  stack  was 
placed  at  the  end  of  a  barn,  partly  to  keep  the  cold  winds 
ofi*  the  straw-yard,  partly  to  lay  up  the  straw  and  haulm 
for  use.  This  stack  was  close  against  the  end  of  a  wheat 
bam,  in  which  there  was  no  wheat,  but  two  or  three  loads 
of  straw.  The  barn  was  timber-built  and  thatched.  The 
stack  was  also  about  fifteen  or  twenty  feet  from  a  barley 
l^am,  thatched  and  boarded,  in  which  was  a  mow  of 
oats,  and  some  straw.    The  fire  communicated  firom 
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the  haulm  stock  to  the  wheat  barn  and  barley  bam ;  the 
stack,  and  both  barns  with  their  contents,  and  a  great 
deal  of  other  property,  were  consumed. 

Upon  reading  the  indictment,  the  learned  Judge  found 
that  it  did  not  pursue  the  words  of  the  statute,  as  it 
omitted  the  word  unlawfully,  and  he  referred  to  Hawkins, 
P.  C.  b,  2,  c.  25,  s.  96,  where  it  is  laid  down,—**  That 
where  a  statute  uses  the  word  unlawfully  in  the  descrip- 
tion of  an  offence,  it  is  certain,  that  an  indictment 
grounded  on  it  must  use  the  word  illicite,  or  some  other 
tantamount/' 

The  indictment,  therefore,  seemed  to  the  learned  Judge 
to  be  bad,  but  he  thought  it  best  to  leave  the  case  to  the 
jury ;  and  in  case  of  conviction,  to  respite  the  judgment, 
and  to  take  the  opinion  of  the  Judges. 

The  learned  Judge  left  to  the  jury  these  questions,  Ist^ 
whether  the  prisoners  unlawfully  and  maliciously  set  fire 
to  the  haulm  stack ;  2d,  whether  they  meant  thereby  to 
set  fire  to  the  barley  bam. 

The  jury  found  that  they  set  fire  to  the  haulm  stack, 
and  meant  thereby  to  set  fire  to  the  wheat  and  barley 
barn;  and  the  learned  Judge  being  satisfied  with  the 
conviction,  reserved  the  questions  for  the  opinion  of  the 
Judges,  whether  the  indictment  be  good ;  and  if  it  be, 
whether  the  haulm  stack  was  a  stack  of  straw  within  the 
meaning  of  the  statute ;  and  if  not,  whether  the  conviction 
on  the  count  for  setting  fire  to  the  bam,  was  not  proper. 

This  case  was  considered  at  a  meeting  of  the  Judges 
in  Michaelmas  Term,  1829,  and  they  held  that  the  indict- 
ment ought  to  have  charged  the  act  to  have  been  done 
unlawfully,  and  they  thought  it  best  to  order  a  new  indict- 
ment to  be  preferred  at  the  following  assizes,  (a) 


(a)  This  wu  done  at  the  Sprtng  AnhDefl,  1630,  and  the  pgbonere  were  oonvieted 
and  executed. 
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REX  V.  BOAZ  PUCKERING. 

If  an  animal  has  the  same  appellation,  whether  it  be  alive  or  dead,  and  it  miim  do 
diflference  as  to  the  charge  whether  it  were  alive  <»  dead,  it  may  be  called  whai 
dead  hf  the  appellation  applicable  to  it  when  alive. 

The  prisoner  was  tried  before  Mr.  Justice  Littlebalb 
at  the  Summer  Assizes  for  the  county  of  York,  1829, 
upon  an  indictment  which  charged  him  with  feloniously 
receiving,  and  having  a  lamb  by  a  certain  ill-disposed 
person,  to  the  jurors  unknown,  then  lately  before  feloni- 
ously stolen,  he  well  knowing  the  said  lamb  to  have  been 
feloniously  stolen. 

The  lamb  had  been  killed  before  it  was  received  by  the 
prisoner,  and  the  jury  found  the  prisoner  guilty. 

The  learned  Judge  doubted  whether  the  language  in 
the  indictment  did  not  import  that  the  lamb  was  a  li?e 
animal. 

It  appeared  to  the  learned  Judge  that  whatever  may 
be  the  case  as  to  many  animals,  perhaps  there  might  be 
a  different  rule  as  to  animals  the  stealing  of  which  is  a 
capital  offence,  and  it  might  be  a  question  whether  at  all 
events,  as  to  them,  when  an  animal  is  mentioned  it  does 
not  mean  a  live  animal.  He  therefore  respited  the  judg- 
ment, in  order  that  the  opinion  of  the  learned  Judges 
might  be  taken. 

This  case  was  considered  at  a  meeting  of  the  Judges 
in  Michaelmas  Term,  1829,  and  they  all  agreed  that  the 
conviction  was  good,  it  being  immaterial  as  to  the  pri- 
soner's offence  whether  the  lamb  was  alive  or  dead,  his 
offence  and  punishment  for  it  being  in  both  cases  the 
same,  (a) 

(a)  JUx  v.  Edwirdit  Russ.  &.  Ry.  497. 
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REX  t;.  THOMAS  TOLFREE. 

If  a  num  aad  tbe  owaer^ii  wife  joiDtljr  lake  away  the  liMbaiMi%  goodB  k  may  ba 
i^ro^Bj  in  tbe  aaaii  tboagh  he  waa  acting  jointly  witb  the  wife. 

Thb  prisoner  was  tried  and  convicted  before  Mr,  Jos* 
tice  Gaselbe  at  the  Summer  Assizes  for  the  county  of 
Surry,  18^,  on  an  indictment  which  charged  hioQQ  with 
stealing  150/.  in  money  and  plate,  wearing  apparel  and 
goods  to  the  amount  of  70/.,  the  property  of  Peter 
Stocker,  in  his  dwelling-house,  in  the  parish  of  Saint 
Mary,  Lambeth,  on  the  11th  July, 

The  prisoner  and  his  wife  had  lodged  about  a  year 
and  half  at  the  prosecutor's,  and  had  the  front  room  on 
tbe  first  floor.  About  half  past  ten  on  the  night  of  the 
robbery,  (Saturday  1 1th  July,)  prosecutor  went  out,  leay- 
ing  his  wife  and  a  Uttle  child,  and  the  priscmer  in  hia 
house.  He  left  his  wife  in  the  care  of  the  house  and  pro- 
perty, and  she  had  the  keys  of  the  drawers  in  which  the 
money  was.  On  his  return  a  Uttle  before  twelve,  he  found 
a  person  in  charge  of  his  house,  but  his  wife,  child)  the 
prisoner,  and  the  prqiierty  stated  in  the  indictnuent,  were 
goae. 

During  the  absence  of  the  prosecutor,  the  prisoner  called 
a  hackney  coach,  and  put  into  it  a  great  many  boxes,  &cq^ 
vrhich,  with  the  prosecutor's  child,  he  took  and  left  at  a 
house  in  Camberwell,  to  which  he  had  gone  a  day  or  two 
before  with  the  prosecutor's  wife,  passing  her  for  his  own, 
and  had  hired  lodgings.  He  left  the  child  and  property 
there,  and  said  he  should  go  for  his  wife  and  bring  W  in 
%  quarter  of  an  hour.  He  accordingly  went  to  the  Surry 
Theatre,  whither  the  prosecutor's  wife  had  gone  a  few 
nnnutes  before,  and  took  her  with  him  to  Camberwellt 
where  they  lived  together  till  the  prisoner  was  appre^ 
bended.    The  wife  took  a  0mall  basket  with  hw. 
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The  prosecutor's  wife  was  called  for  the  prisoner,  and 
swore  there  was  none  of  the  property  but  what  she  had 
herself  taken,  or  given  to  the  prisoner  to  take. 

The  learned  Judge  had  begun  to  sum  up,  and  was 
telUng  the  jury  that  if  they  beUeved  the  prosecutor's  wife, 
the  prisoner  must  be  acquitted,  when  the  following  pas- 
sage  from  1  Russ.  19,  was  shown  to  him. 

^^  But  it  should  be  observed  that  if  the  wife  steal  the 
goods  of  the  husband  and  deUver  them  to  B.,  who  know* 
ing  it,  carries  them  away,  B.  being  the  adulterer  of  the 
wife,  this  according  to  a  very  good  opioiou  would  be 
felony  in  B.,  for  in  such  case  no  consent  of  the  husband 
can  be  presumed."  Dalton,  cap.  104,  pi.  268-9,  new 
editi<m,  c.  157,  p.  504. 

Upon  the  authority  of  this  passage  the  learned  Judge 
directed  the  jniy  to  find  the  prisoner  guilty,  and  respited 
the  s^itence  to  take  the  opinion  of  the  Judges. 

The  jury  found  that  the  prisoner  stole  the  property 
jointly  with  the  wife. 

At  a  meeting  of  all  the  Judges  in  Hilary  Term,  1830, 
thiis  case  was  argued  by, 

Clarksan,  for  the  prisoner : — ^There  is  no  felony  proved 
on  which  this  conviction  can  be  supported.  The  first  pro- 
position  to  be  established  is,  that  if  a  wife  take  the  goods 
of  her  husband  and  deliver  them  to  a  stranger,  this  is  no 
felony  in  the  stranger ;  and  the  reason  is,  the  identity  of 
husband  and  wife,  and  the  kind  of  interest  she  has  in  the 
husband's  goods ;  which,  as  regards  the  person  so  receiv- 
ing the  goods,  makes  his  taking  not  the  taking  of  the 
goods  of  a  stranger :  Hawkins,  P.  C.  lib.  1,  c.  33,  s.  19, 
**  It  is  certain  that  a  feme  covert  may  be  guilty  thereof 
by  stealing  the  goods  of  a  stranger,  but  not  by  stealing 
her  husband's,  because  a  husband  and  wife  are  con- 
sidered but  as  one  person  in  law;  and  the  husband 
by  endowing  his  wife  at  the  marriage,  with  all  his 
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worldly  goods,  gives  her  a  kind  of  interest  in  them ;  foi^ 
which  cause  even  a  stranger  cannot  commit  larceny  in 
taking  the  goods  of  the  husband  by  the  delivery  of  his 
wife,  as  he  may  by  taking  away  the  wife  by  force  and 
against  her  will  together  with  the  goods  of  the  husband.^ 
And  the  same  is  laid  down^  1  Hale,  513,  514,  and  21  IL 
6.     Coronne,  455, 3  Inst  110,  are  given,  as  authorities, 
and  the  reason  there  given  is,  that  it  is  quasi  by  consent 
of  the  husband.    The  passage  referred  to  in  3  Inst.  110, 
is,  ^  The  wife  cannot  steal  the  goods  of  her  husband,  for 
tbey  be  not  the  goods  of  another,  for  the  husband  and 
wife  are  one  person  in  law,  duce  ammce  in  came  una.^^ 
But  it  is  said  that  the  prisoner  here  is  not  in  the  same 
situation,  because  he  is  an  adulterer.    As  to  that,  the  facts 
stated  do  not  show  any  previous  adultery ;  but  assuming 
that  he  was  an  adulterer  before  and  at  the  time  of  the 
taking,  it  then  becomes  necessary  to  examine  the  autho- 
rity on  which  the  position  cited  by  the  learned  Judge 
from  1  Russ.  rests,  and  it  will  be  found  to  depend  on 
Dalton,  c  154,  where  after  laying  down  the  same  law  as 
abeady  contended  for,  it  is  said,  ^*  If  a  married  woman 
shall  deliver  to  her  adulterer  her  husband's  goods,  this  is 
felony  in  the  adulterer.    Lecture  Mr.  Cook."    I  have  not 
been  able  to  find  what  this  reference  means,  or  who  Mr. 
Cook  was.    It  is  true  that  in  1  Hale,  516,  this  opinion  of 
Dalton  is  referred  to,  but  merely  as  his  opinion.    In  Dal- 
ton it  is  stated  not  to  be  felony  when  the  wife  delivers  to 
a  stranger ;  and  the  authorities  referred  to  in  the  margin 
of  Dalton  (Fitzherbert,  Coronne,  455,  Br.  Coronne,  142, 
Stam.  27)  all  support  the  position  contended  for.    But  it 
is  said  in  Dalton,  that,  ^^  if  any  man  take  another  man's 
wife,  with  her  husband's  goods  against  the  husband's  will, 
tills  also  is  felony."    Now  the  true  principle  fix>m  the 
authorities  already  cited  is  not  that  it  is  against  the  hus- 
band's will,  because  that  is,  in  truth,  so  in  the  ordinary 
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case  when  the  wife  consents ;  but  that  it  is  done  with  the 
wife's  consent,  and  therefore  is  not  felony.  The  authors 
ties  in  the  margin  of  Dalton's  are  Br.  Cor.  77,  Stam.  27, 
and  upon  reference  to  the  originals,  it  appears  that  thej 
all  go  on  the  non-consent  of  the  wife,  she  being  taken 
with  the  goods  against  her  will. 

J^ATLBT,  J.    Supposing  they  both  take  together,  and  it 
is  a  joint  act,  is  it  not  felony  then  ? 

Lord  Tbnterdbn.    That  is  the  fact  as  found  here,  that 
the  prisoner  stole  the  goods  jointly  with  the  wife« 

Then  as  she  has  a  kind  of  interest  in,  and  authority 
over  the  husband's  goods,  as  she  consents  and  gives  per- 
mission, even  then  the  man  cannot  be  said  to  take  the 
goods  of  a  stranger.    It  clearly  is  not  felony  in  her ;  and, 
therefore,  as  the  act  of  taking  is  joint,  it  cannot  be  so  in 
him.    If  the  wife  has  such  an  interest  in  the  husband's 
goods,  her  presence  makes  it  impossible  to  be  felony ; 
because  the  taking  must  be  against  her  consent,  as  weD 
as  against  the  husband's.    HarrisotC$  ca$e^  1  Leach,  47, 
shows  that  the  taking  must  be  against  the  wife's  consent; 
so,  also,  2  East,  P.  C.  558,  and  in  1  Hale,  514,    But  if 
a  man  take  away  another  man's  wife  against  her  will, 
cum  bonis  viri^  this  is  felony  by  the  statute  of  West.  c.  34, 
But  if  it  be  by  consent  of  the  wife,  though  against  the 
consent  of  the  husband,  it  seems  to  be  no  felony  but  a 
trespass ;  for  it  cannot  be  a  felony  in  the  man  unless  it 
be  a  felony  in  the  woman  who  consented  to  it.    ^  13 
Ass.  6."    The  non-application  of  the  doctrine  hitherto 
shows,  that  taking  away  the  goods  of  tlie  husband  with 
the  consent  of  the  wife  cannot  be  felony ;  as  in  the  fre- 
quent transactions  of  life,  where  criminality  of  another 
description  is  the  object  between  the  stranger  and  the 
vrife,  it  cannot  but  happen  that  some  property  of  the 
husband's  is  taken  away.    If  the  doctrine  suggested  be 
law,  men  so  engaged,  however  criminal  in  other  respects. 
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would  iocur  the  penalties  to  which  they  have  certainly 
hitherto  not  been  thought  amenable. 

Upon  the  ground,  therefore,  that  no  previous  adultery 
is  shown,  or,  if  so,  that  the  consent  of  the  wife  makes  it 
impossible  that  the  prisoner  could  be  guilty  of  felony  in  a 
joint  taking  with  her,  it  is  submitted  that  the  conviction 
is  illegal* 

The  Judges  held  that  this  was  larceny,  for  thou^  the 
wife  consented  it  must  be  considered  that  it  was  done 
mvito  dominoy  and  the  conviction  was  affirmed. 


REX  V.  JOHN  PUDDIFOOT. 

An  indietment  under  7  &  8  6.  4,  c  S29,  i.  95,  fer  itealinsf  a  sheep,  ia  not  rajiported  by 
pvQof  of  fltaaKag  an  ewe  beoanie  the  statute  specifies  ewe  and  sheep. 

Thb  prisoner  was  indicted  for  stealing  a  sheep,  and 
tried  and  convicted  before  Mr.  Justice  Parke,  at  the 
December  Old  Bailey  sessions,  1829,  {uresent  the  Lord 
Chief  Baron  and  Mr.  Justice  Gasblee. 

It  appeared  in  evidence  that  the  animal  stolen  was  an 
0W.  The  7  &  8  G.  4,  c.  29,  s.  25,  enacts  that  if  any 
person  shall  steal  any  horse,  mare,  gelding,  colt  or  filly, 
or  any  bull,  cow,  ox,  heifer  or  calf,  or  any  ram,  ewe, 
sheep  or  lamb,  &c^  every  such  offender  shall  suffer 
death,  dn^. 

After  the  learned  Judge  had  sunmied  up  the  case,  the 
description  in  the  indictment  was  pointed  out  to  him  by 
the  officer  of  the  court,  and  the  objection  having  been 
afterwards,  and  before  the  verdict  was  given,  taken  by 
the  prisoner's  counsel,  that  the  indictment  ought  to  have 
described  the  animal  as  an  ewe^  as  the  statute  mentioning 
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both  eu>e  and  sheep  must  be  supposed  to  haye  used  one 
tenn  in  contradistinction  to  the  other. 

The  learned  Judge  thought  it  right,  with  the  concur- 
rence of  the  Lord  Chief  Baron  and  Mr.  Justice  GiisEi<BB, 
to  reserve  the  question  for  the  consideration  of  the 
Judges,  if  the  prisoner  was  found  guilty*  The  jury  found 
him  guihy,  and  his  Lordship  accordingly  submitted  the 
case  to  the  Judges.  Cook's  cases,  2  East,  P.  C.  c.  16, 
s.  48. 

In  Hilary  term,  1830,  the  Judges  met  and  considered 
this  case,  and  held  the  conviction  wrong ;  inasmuch  as 
the  statute  specifies  both  ewe  and  sheep,  and  therefore 
the  one  really  meant  should  be  stated. 


THE  KING  V.  GILBERT  WITT. 

Tboac^  a  senrant  live  rent  fi-ee  in  a  hooae  heLotkging  to  his  majter,  and  ius  master  pay 
the  taxes,  and  the  master's  business  be  carried  on  in  the  house,  jet  if  the  servant 
and  his  family  be  the  only  persons  who  sleep  in  the  hoose,  and  the  part  in  which  the 
master's  bosiness  is  carried  on  be  at  all  times  open  to  those  parte  in  which  the  ser- 
vant lives,  it  may  be  stated  as  the  servant's  bouse,  though  the  only  part  entered  by 
the  thief  were  that  in  which  the  master's  business  was  carried  on. 

Thb  prisoner  was  tried  and  conyicted  before  Newman 
Knowlts,  Esquire^  Recorder,  at  the  December  sessions 
at  the  Old  Bailey,  1829,  on  an .  indictment  charging  him 
with  stealing  in  the  dwelling-house  of  Robert  John  Bon- 
yon,  at  the  parish  of  Saint  Ann  Blackfriars  in  London, 
sixty  sovereigns,  thirty  half  sovereigns,  and  other  pro- 
perty to  the  amount  of  more  than  seventy  pounds,  the 
property  of  George  BontiUior, 

The  larceny  was  proved  upon  the  clearest  evidence, 
and  the  question  which  the  learned  Recorder  submitted 
to  the  consideration  of  the  Judges,  was  whether  the 
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dwelling-house  was  rightly  alleged  to  be  the  dwelling- 
house  of  Robert  John  Bunyon.  Upon  evidence  it  appeared 
that  Bunyon  was  Secretary  of  the  Norwich  Union  Life 
and  Fire  Office  at  the  time  the  felony  was  committed ; 
that  no  one  of  the  Company  ever  dwelt  in  the  house ;  that 
himself,  his  family  and  servants  were  the  only  persons 
occupying  the  house ;  that  he  lived  there  as  secretary  to 
the  company,  and  that  the  rent  and  taxes  were  paid  by  the 
company.  The  property  stolen  was  deposited  in  a  safe 
in  the  lower  part  of  the  house,  which  is  used  as  the  office 
of  business  of  the  Company,  for  safety  till  the  morning, 
when  it  would  have  been  taken  again,  and  carried  away 
by  Bontillior,  to  whom  it  belonged. 

The  business  of  the  office  closes  at  £ve  o'clock,  and 
the  rooms  of  business  are  not  locked,  but  left  equally 
accessible  to  Bunyon  or  any  part  of  his  family  or  ser- 
vants, with  any  other  part  of  the  house. 

It  was  objected  by  the  prisoner's  counsel,  that  the  house 
was  the  house  of  the  company,  and  not  of  Bunyon,  and 
ought  to  have  been  so  laid  in  the  indictment.  The 
learned  Recorder  was  of  opinion  upon  the  authority  of 
Mar  get  f$  case^  (Leach  C.  Cases,  930),  and  the  case  of  the 
clerk  of  the  Haberdasher's  Company  mentioned,  in  the 
note  to  that  case,  that  the  indictment  was  correct ;  but 
he  thought  it  right  that  the  point  of  law  should  be  reserved 
for  further  consideration,  and  respited  the  judgment. 
The  same  construction  as  to  the  dwelling-house  he  sub- 
mitted roust  govern  the  case  of  stealing  in  the  dwelling- 
house,  as  would  prevail  in  the  case  of  burglary  ;  and  if 
the  principle  stated  in  Margett^s  case  be  correct,  namely, 
that  the  punishment  of  burglary  was  intended  to  protect 
the  actual  occupant  from  the  terror  of  disturbance  during 
the  hours  of  darkness  and  repose,  how  could  that  possibly 
operate  upon  this  company  ;  had  the  house  been  broken 
and  entered  in  the  night,  with  intent  to  commit  niurder 
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upon  the  person  of  Bunyon,  or  any  of  his  family  or  ser- 
vants? The  learned  Recorder,  therefore,  submitted  to 
the  consideration  of  the  Judges  the  propriety  of  this  con- 
viction so  far  as  relates  to  the  capital  part  of  this  indict- 
ment. 

This  case  wad  considered  at  a  meeting  of  the  Judges 
(all  present)  in  Hilary  term,  1830,  and  the  Judges  were 
of  opinion,  that  the  house  5vas  properly  described  as 
Bunyon's  house ;  as  he  and  his  family  and  servants  weie 
the  only  persons  who  dwelt  there,  they  and  they  onJy 
were  liable  to  be  disturbed  by  a  burglary  :  and  thoagh 
the  Judges  would  not  say  it  might  not  have  been  described 
as  the  company's  house,  they  thought  it  might  with  equal 
propriety  be  described  as  Bunyon's,  (a)  and  that  the  con- 
viction was  therefore  right, 

(a)  R.  T.  WUion,  Raw.  &  Ry.  115.    R,  t.  Sioek,  id.  165.    R,  ▼.  JofUing,  id.  525. 
il.  T.  JmrvU,  «ttpra,  7.    R,  v.  CamjUldy  supra,  43. 


THE  KING  V.  SAMUEL  PRATT. 

Gettiog  gfoods  delivered  into  a  hired  cart  on  the  express  condition  that  the  priee  BfaaS 
be  paid  for  them,  before  they  are  taken  from  the  cart,  and  Uien  getting  them  iram 
the  cart  without  paying  the  price,  will  be  larceny  if  the  prisoner  never  had  the  iateD. 
tion  to  pay,  but  had  ab  iniUo  the  intention  to  defraud. 

The  prisoner  was  tried  and  convicted  before  Newman 
Knowlts,  Esquire,  Recorder,  at  the  January  sessions, 
1830,  at  the  Old  Bailey,  upon  an  indictment  charging 
him  with  larceny  in  stealing  2076  lbs.  of  bristles  of  the 
value  of  198/.  the  goods  of  Henry  Robert  Plaw. 

The  evidence  showed  that  Mr.  Plaw  was  a  merchant, 
and  was  possessed  of  four  casks  of  bristles  on  Saturday 
the  2d  of  January,  then  lying  at  Botolph  Wharf,  Thames 
Street. 

The  prisoner  came  that  day  to  Mr.  Flaw's  counting- 
house  in  Fenchurch  Street,  and  represented  himself  as  a 
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drjsalter,  living  at  No.  40,  Crispin  Street,  Spitalfields, 
and  that  his  name  would  be  found  in  the  directory,  and 
proposed  to  buy  the  four  casks  of  bristles,  and  pay  ready 
money  en  delivery^  and  was  told  by  Spaeth,  Mn  Flaw's 
clerk,  that  as  he  was  a  stranger  he  could  not  have  them 
m  any  (4her  terms.  The  prisoner  said  he  wanted  to  send 
two  of  the  casks  immediately  to  Birmingham.  The 
ioYoice  and  the  weighing  order  were  given  to  the  pri* 
soner,  and  the  delivery  order  was  sent  by  Brown,  a  clerk 
of  Mr.  Flaw's,  to  the  wharf,  which  he  brought  back,  the 
prisoner  not  having  paid  the  money. 

On  Monday  following  the  prisoner  came  again  to  the 
counting-house  between  12  and  1,  and  the  delivery  order 
was  then  on  Mr.  Flaw's  desk,  and  said  he  would  pay  the 
money  but  he  had  not  got  a  check ;  he  was  told  by  the 
clerk,  that  if  he  wished  to  pay  the  money  he  had  qo  objec- 
tion to  give  him  the  delivery  order.    The  prisoner  went 
away  with  the  order,  and  the  clerk  followed  him  ahnost 
immediately  to  the  wharf,  and  found  the  prisoner  busy 
unloading  them  into  a  cart.    The  clerk  stopped  the  deli- 
very at  the  wharf  about  1  o'clock ;  but  in  consequence  of 
what  was  said  by  the  prisoner,  and  the  wharf  clerk 
having  said  that  he  knew  the  prisoner,  and  he  had  had 
goods  delivered  to  him  in  the  regular  way  before,  no  fur- 
ther opposition  was  made.    The  clerk  told  the  prisoner 
that  the  reason  why  he  would  not  suffer  him  to  take  the 
goods  from  the  wharf  was,  that  the  reference  the  prisoner 
had  given  was  one  he  could  not  trust;  and  he  consented 
to  the  bristles  being  taken  away,  upon  the  express  condi- 
tion, and  the  engagement  of  the  prisoner,  that  they  should 
be  paid  for  at  his  door  in  Crispin  Street,  before  they  were 
lodged  in  the  house.     Nobody  was  sent  by  Spaeth  to 
accompany  the  cart,  but  another  clerk  of  Flaw's  was 
directed  to  be  at  the  prisoner's  door  a  little  before  two 
o'clock,  which  would  be  the  time  the  cart  would  arrive, 
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for  the  purpose  of  receiving  payment  before  the  goods 
were  taken  from  the  cart.    That  clerk  went  to  the  pri- 
soner's house,  No.  40,  Crispin  Street,  Spitalfields,  where 
he  was  told  the  prisoner  was  not  at  home,  and  after  wait- 
ing at  the  door  till  past  three,  he  came  back  without 
seeing  the  prisoner,  the  cart,  or  the  goods.    Oamp, 
another  clerk,  was  sent  afterwards,  and  returned  with  no 
better  success.    It  was  proved  by  Roach,  the  carman  idu) 
drove  the  goods  in  his  cart  from  the  wharf,  that  he  was 
directed  by  the  prisoner  to  drive  to  Spitalfields,  and  when 
he  had  got  as  far  as  Bishopsgate  Street  in  his  direct  way 
to  Spitalfields,  he  was  directed  by  the  prisoner  to  turn 
down  Wormwood  Street,  and  wait  at  the  comer  of  Broad 
Street,  where  in  a  few  minutes  another  cart  driven  by 
one  Harris  drew  up,  into  which  the  prisoner  directed  him 
to  put  the  four  casks  of  bristles  from  his  cart.    Roach 
remonstrated,  but  the  prisoner  insisted  upon  their  being 
put  into  Harris's  cart,  which  was  done,  and  he  saw  Har- 
ris drive  away  in  a  direction  towards  Cheapside,  the 
reverse  of  the  way  to  Spitalfields.    Harris  proved  that  he 
drove  the  four  casks  in  his  cart  to  a  warehouse  in  PancraB 
Lane,  quite  out  of  the  way  to  Spitalfields,  by  the  direo 
tion  of  the  prisoner,  where   they  were  lodged  in  an 
empty  warehouse  having  the  name  of  Brown  upon  it 
The  prisoner  directed  Harris  to  say  that  he  had  delivered 
the  goods  into  a  wagon  in  Smithfield.    A  clerk  of  Messrs. 
Kent,  a  dealer  in  bristles  in  Falcon  Square,  proved  that 
the  prisoner  called  tiie  next  morning  between  8  and  9, 
to  ofier  the  four  casks  of  bristles  for  sale,  which  he 
represented  he  had  taken  for  a  bad  debt :  being  desired 
to  call  again,  he  came  between  12  and  1 ;  and  Higgins 
(another  clerk  pf  Messrs.  Kent)  went  with  him  to  Pan- 
cras  Lane  to  inspect  the  four  casks  of  bristles.    The 
prisoner  wished  the  witness  would  speak  well  of  the 
bristles,  and  asked  what  he  thought  they  were  worth. 
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The  prisoner  said  his  reason  for  asking  the  question  was, 
that  he  did  not  know  whether  they  were  worth  a  penny 
per  pound  or  twenty  shillings  a  pound.  At  this  time  the 
prisoner  was  accompanied  by  a  person  of  the  name  of 
Brown,  who  told  the  witness,  in  the  hearing  of  the  pri- 
soner, that  the  prisoner  had  taken  them  for  a  bad  debt, 
and  it  was  all  he  could  get  for  it :  he  has  never  seen  that 
person  since.  On  returning  to  Messrs.  Kent's  with  the 
prisoner,  an  officer  was  in  waiting  and  took  the  prisoner 
into  custody. 

It  was  contended  by  the  prisoner's  counsel,  that  the 
prosecutor^s  clerk  having  permitted  the  prisoner  to  take 
possession  of  the  delivery  order,  there  was  a  complete 
tmisfer  of  the  property,  and  that  the  subsequent  conver- 
aioD  was  a  mere  breach  of  contract  and  no  felony. 

The  learned  Recorder  thought,  upon  the  evidence,  it 
was  a  mere  permission  to  enable  him  to  remove  them  to 
his  door  in  Spitalfields,  with  a  full  engagement  on  the 
part  of  the  prisoner  diat  the  order  was  not  to  operate  to 
enable  him  to  put  them  within  his  own  premises  till  the 
money  was  paid ;  and  the  learned  Recorder  put  it  to  the 
jury  that  if  they  believed  there  never  was  any  bona  fide 
intention  to  buy,  but  an  intention  to  get  the  goods  by 
fraud  from  the  owner,  that  then  they  should  find  the  pri- 
soner guilty;  and  on  their  pronouncing  the  verdict  of 
guilty,  the  learned  Recorder  asked  them  that  question, 
and  they  declared  that  they  were  of  opinion  that  the 
prisoner  had  no  intention  to  buy,  but  to  get  them  by  fraud 
from  the  owner. 

Upon  these  facts,  the  learned  Recorder  submitted  the 
propriety  of  the  conviction  to  the  opinion  of  the  Judges. 

This  case  was  argued  at  a  meeting  of  all  the  Judges, 
in  Hilary  Term,  1830. 

Adolphus^  for  the  prisoner: — ^Here  no  felony  was 
committed,  but  only  a  fraud.    In  this  case  the  property 
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and  possession  of  the  goods  were^  absolutely  parted  yn&^ 
and  that  is  the  princijde  to  be  extracted  from  the  numer- 
ous cases  on  the  subject.  It  is  to  be  obsenred  that  the 
clerk  had  the  absolute  control  and  disposition  of  the 
goods:  his  acts  therefore  bind  the  master.  Now, 
although  the  first  negotiation  was  on  terms  of  .ready 
money  payment,  yet  that  negotiation,  which  was  on  a 
Saturday,  comes  to  nothing,  and  on  the  Monday  the 
bargain  is  completed ;  and  the  question  is,  whether  then 
the  clerk  did  not  relax  his  original  caution,  and  conaesA 
to  the  deUvery  of  the  goods  upon  the  faith  and  credit  of 
the  prisoner ;  and  if  so,  it  is  no  felony.  That  he  did  so, 
is  shown  by  the  favourable  representation  of  the  prisoner 
made  by  the  wharf  clerk :  until  then,  certainly,  he  refuses 
to  let  the  goods  go ;  but  on  that  representation  being 
made,  he  consents,  on  the  faith  of  the  promise  of  the 
prisoiier  to  pay  at  two  o^clock,  to  his  having  the  entire 
possession  of  the  goods ;  and  if  this  be  so,  the  short- 
ness of  the  period  of  credit  makes  no  difference :  there 
is  an  absolute  delivery  of  the  goods  and  transfer  of 
the  property,  as  much  as  if  the  credit  had  been  for  12 
months. 

Lord  Tbnterden. — The  engagement  is  to  pay  before 
the  goods  are  delivered  at  his  house. 

That  is  so :  but  the  prisoner  is  given  the  entire  con- 
trol and  possession  of  the  goods,  no  person  is  sent  with 
him  on  the  part  of  the  owner,  and  it  rests  entirely  on 
his  faith  whether  he  take  them  into  his  house  before 
payment  or  not.  The  learned  counsel  then  cited  Sharp- 
less^s  case^  1  Leach,  92.  Semple^s  case^  ib.  470.  Pearls 
case,  ib.  212.  Parkers-  case,  ib.  614.  Rex  v.  AdaiMj 
Russ.  &  Ry.  225. 

Chilton,  who  was  to  have  argued  for  the  prosecution, 
was  stopped  by  the  Lord  Chief  Justice. 

The  Judges  were  unanimously  of  opinion  that  the 
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felony  was  complete,  and  the  conviction  good,  the  jury 
baTiBg  found  that  the  prisoner  never  meant  to  buy,  but 
to  defraud  the  owner,  (a) 

(a)  JadtfMB*f  Mte,  rapraf  119.  LongttretUh^i  ea§e,  case,  137.   JfiidUov*f  cam,  160. 
CtmfbeiPt  ea^e,  119.    GUberCt  cote,  185. 


The  KING  againtt  RICHARD  HAMPTON. 

Proof  that  the  priaooer,  on  uttering  a  DoCe,  represented  the  maker  aa  livinjr  at  a  parti- 
ealar  pboe  and  in  a  particular  line  of  buaineaa,  with  evidence  that  it  ia  not  that 
penon*8  note,  ia  anfficientto  prove  it  a  forgery ;  oapeciallj  if  the  prisoner  be  the  payee 
of  the  note.  And  proof  that  there  ia  another  person  of  that  name,  in  a  difierent  lino 
of  teiineae,  will  not  make  it  neceaaary  ibr  the  proaecutor  to  show  it  waa  not  that 
perflDQ*a  note. 

The  prisoner  was  tried  before  Mr.  Baron  Gaerow,  at 
the  Spring  Assizes,  in  the  year  1830,  at  Warwick. 

The  indictment  charged  him  with  forging  a  promissory 
note,  dated  Tipton,  26th  of  April,  for  20/.,  purporting  to 
be  drawn  by  William  Holland,  payable  to  the  prisoner  or 
his  order,  with  intent  to  defraud  Wilfiam  Reeve.  Second 
count,  for  uttering  the  same. 

Reeve  proved  tihat  the  prisoner,  being  indebted  to  him 
for  com  sold,  offered  him  the  note  in  question  in  pay- 
ment ;  and,  on  his  objecting  to  take  it,  and  insisting  he 
was  entitled  to  ready  money,  the  prisoner  told  him  he 
need  not  be  afraid,  for  it  was  drawn  by  William  Holland, 
who  kept  the  Bull's  Head  at  Tipton,  who  was  a  respect- 
able man,  and  it  would  be  iregularly  paid.  The  witness 
continued :  <^  I  said  that  might  be  an  inducement,  and 
took  it,  which  I  should  not  have  done  if  I  had  not  known 
him  to  be  respectable."  The  note  was  dishonoured,  and 
the  prisoner,  on  being  informed  by  the  prosecutor  that 
Holland  said  he  knew  nothing  of  the  note,  said,  ^*  Does 
not  he  ?  I  will  let  him  see  that.*' 

William  Holland  proved  that  he  kept  the  Bull's  Head 
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at  Tipton ;  that  the  note  was  not  made  by  him,  or  by  his 
order,  or  with  his  knowledge.  That  there  was  no  other 
publican  of  his  name  at  Tipton ;  but  there  is  a  gentleman 
of  the  name  of  WilUam  Holland  living  there  on  his  means, 
who,  for  distinction,  is  called  Gentleman  Holland. 

Upon  this  evidence,  it  was  contended  by  Mr.  Hill^  for 
the  prisoner,  that  he  must  be  acquitted,  his  objections  being, 
in  substance :  1st,  That  there  was  no  evidence  of  the  note 
being  forged ;  the  description  of  the  maker  appUed  as 
exactly  to  the  second  as  to  the  first  WiUiam  Holland.  No 
evidence,  therefore,  of  falsehood  in  the  instrument  itself. 

2d.  No  evidence  that,  at  the  time  of  uttering,  the  pri- 
soner knew  William  Holland,  of  the  Bull's  Head,  not  to 
be  the  maker  of  the  note. 

3d.  But  supposing  him  to  have  had  such  knowledge, 
verbal  misrepresentation  does  not  amount  to  forgery. 

4th.  And,  even  supposing  such  misrepresentation  could 
amount  to  a  forgery,  that  is  not  the  offence  of  which  he 
is  convicted ;  but  of  uttering  the  note,  knowing  it  to  be 
forged,  which  implies  a  previous  act  of  forgery.  If, 
therefore,  the  forgery  was  not  consummated  until  the 
representation  was  made,  the  offence  of  uttering  (which 
must  be  subsequent)  was  never  committed. 

The  learned  Judge  left  the  case  to  the  jury,  who  found 
the  prisoner  guilty  of  uttering  the  note,  knowing  it  to  be 
forged ;  and,  in  answer  to  a  question  from  the  learned 
Judge,  they  said  they  were  satisfied  that,  when  the  pri- 
soner represented  it  to  be  the  note  of  William  Holland, 
of  the  Bull's  Head,  he  knew  it  was  not  his  note. 

The  learned  Judge  respited  the  judgment,  in  order  that 
the  case  might  be  submitted  to  the  Judges. 

The  authorities  on  which  the  prisoner's  counsel  prin- 
cipally relied  were,  Bex  v.  Kevey,  1  Leach,  229,  2  East, 
P.  C.  856  ;  Parke  and  Brown* s  case^  2  Leach,  775,  2  East, 
P.  C.  963 ;  Rex  v.  Webb,  1  Russ.  6c  Ry.  405,  3  Brod.  & 
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Binghain,  228,  S.  C. ;  Rex  v.  Watts,  1  Russ.  &  Ry.  436,  3 
Brod.  &  Kngham,  197,  S.  C,  6  B.  Moore,  442,  9  Price, 
620. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  in  Easter  term,  1830 ;  add  they  held  that,  as  the 
prisoner  had  stated  that  William  Holland,  of  the  Bull's 
Head,  was  the  maker,  and,  from  being  payee  of  the  note, 
he  must  have  known  the  particulars,  it  was  sufficient  for 
the  prosecutor  to  show  it  was  not  the  note  of  that  Wil- 
Ham  Holland ;  and  it  lay  on  the  prisoner  to  prove  it  the 
genuine  note  of  another  William  Holland,  if  it  were  so. 


REX  V.  MARY  MESSINGHAM,  and  JOHN  MESSINGHAM* 

If  two  are  charged  Jointly  with  receiving  stolen  goods,  a  joint  act  of  receiving  most  be 
proved;  proof  thai  one  received  in  the  absence  of  the  other,  and  afterwards  delivered 
to  him,  will  not  eaffice.  Successive  receivers  arc  all  separate  receivers,  and  all 
poniahable. 

Qeerc.  Whether,  upon  a  charge  of  receiving  from  T«  S^  the  receiving  from  T.  d. 
most  be  [>roved,  the  statute  making  it  criminal  to  receive,  without  regard  to  the 
penoa  ftom  whom  received. 

Th8  two  prisoners  were  convicted  before  Mr.  Justice 
BosANquBT,  at  the  Spring  assizes,  in  the  year  1830,  at 
Winchester,  upon  a  joint  indictment,  which  charged  that 
they,  Mary  Messingham  and  John  Messingham,  50 
pounds  weight  of  pork,  of  the  value  of  20s.,  of  the  goods 
and  chattels  of  John  Fisher,  then  lately  before  feloniously 
stolen,  taken,  and  carried  away  by  some  evil«disposed 
person,  to  the  jurors  aforesaid  as  yet  unknown,  of  the 
said  evil-disposed  person  feloniously  did  receive,  they  the 
said  Mary  Messingham  and  John  Messingham,  well 
knowing  the  goods  and  chattels  aforesaid  to  have  been 
so  as  aforesaid  feloniously  stolen,  taken  and  carried  away. 

It  was  proved  by  satisfactory  evidence,  that  the  meat 

VOL.  I.  33 
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was  the  property  of  John  Fisher ;  that  it  had  been  stolen 
from  him  by  some  person  unknown ;  and  that  both  the 
prisoners  knew  it  to  have  been  stolen.  The  meat  was 
found  in  the  pantry  of  a  cottage  belonging  to  Maiy 
Messingham,  in  which  John  Messingham  her  son,  and  bis 
children,  lived  with  her.  Mary  Messingham  had  the  key 
of  the  pantry  at  the  time  the  meat  was  found. 

The  voluntary  statements  of  both  prisoners,  made 
before  a  magistrate,  were  put  in  evidence.  John  Mes- 
singham, in  his  statement,  said :  *^  On  last  Saturday  after- 
noon, a  man  came  to  me  as  I  was  at  work  at  Headley, 
and  asked  if  my  mother  was  at  home :  I  said,  No.  He 
said,  ^  Be  so  good  as  to  take  this  bag  home,  and  leave 
what  is  in  it  till  I  call  for  it ;  and  you  may  let  me  have 
the  bag  again  if  you  will.'  I  asked  the  man  his  name, 
and  he  says,  ^  If  you  don't  know  me,  John,  your  mother 
do ;  I  shall  see  you  again  presently.'  I  then  took  the 
bag  in-door s,  and  took  out  several  pieces  of  hog  meat,  and 
laid  it  on  the  stool  in  the  pantry ;  and  took  the  bag  and 
the  cloth  that  the  meat  was  wrapped  up  in,  and  returned 
it  to  the  man  again,  who  was  at  the  garden  gate.  In  the 
evening,  when  I  saw  my  mother,  in  whose  house  I  live, 
she  asked  me  who  brought  that  here ;  I  said  I  brought  it 
in ;  a  man  gave  it  me  that  said  he  knowed  you,  and  he 
said  he  would  call  again." 

Mary  Messingham,  in  her  statement,  said  that  the  meat 
found  in  her  house  was  her  son's  meat ;  that  he  brought 
it  in-doors  on  Saturday ;  and  that  she,  Mary  Messingham, 
salted  it,  and  sprinkled  all  the  salt  she  had  over  it. 

Both  prisoners  having  been  found  guilty,  Mary  Mes- 
singham was  sentenced  to  be  imprisoned  for  12  months, 
and  John  Messingham  to  be  transported  for  14  years. 

It  was  objected,  at  the  trial,  that  Mary  Messingham 
could  not  be  legally  convicted,  jointly  with  John  Messing- 
ham, upon  this  indictment :  first,  because  the  offence  of 
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John  Messingbam  was  complete  before  Mary  Messing- 
ham  took  any  part  in  the  transaction ;  and,  secondly, 
because  she  did  not  receive  the  meat  of  an  unknown 
thief,  as  alleged  in  the  indictment,  but  of  her  son. 

The  qiiestion  for  the  opinion  of  the  Judges  was, 
whether  Mary  Messingbam  was  properly  convicted. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges  (except  Park,  J.)  in  Easter  term,  1830 ;  and  they 
were  unanimous  that,  on  the  joint  charge,  it  was  neces- 
sary to  prove  a  joint  receipt ;  and  as  the  mother  was 
absent  when  the  son  received,  it  was  a  separate  receipt 
by  him. 


REX  V.  WILLIAM  NETTLETON. 

Wmbeiriiwnent  by  a  man  who  if  neither  clerk  noraenraat,  or  In  any  reepact  under  the 
eoatrol  of  the  pereon  by  whom  he  ii,  in  a  single  instance  only,  reqaested  to  reoei?e 
money,  ia  not  pnoiihable  under  7  Sl  8  O.  4,  c.  39,  e.  49 ;  he  dooa  not  come  within 
thB  docription  of  clerk  or  servant,  or  a  peraon  enl|»loyed  for  the  porpooe  oC  or  In  ti» 
Cipecity  of  a  clerk  or  aerrant. 

The  prisoner  was  tried  and  convicted  before  Newman 
Enowlts,  Esquire,  the  Recorder,  at  the  April  Old  Bailey 
sessions  in  the  year  1830,  on  an  indictment  for  feloniously 
embezzling  and  stealing  the  sum  of  15/.  The  indictment 
was  framed  on  the  7  &  8  G.  4,  c.  29,  s.  47,  which  enacts 
that  if  any  clerk  or  servant,  or  any  person  employed  for 
the  purpose,  or  in  the  capacity  of  a  clerk  or  servant,  shall, 
by  vurtue  of  such  employment,  receive  or  take  into  his 
possession  any  chattel,  money,  or  valuable  security,  for 
or  in  the  name  or  on  the  account  of  his  master,  aad  shall 
fraudulently  embezzle  the  same,  or  any  part  thereof,  such 
offender  shall  be  deemed  to  have  feloniously  stolen  the 
same  from  his  master,  although  such  chattel,  money,  or 
security  was  not  received  into  the  possession  of  such 
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iqastw,  otherwise  than  by  the  actual  posseBsioQ  of  bis 
clerks  servant,  or  other  person  so  employed. 

The  first  count  charged  that,  on  the  20th  July,  at  the 
parish  of  St  Bridget's,  alias  St.  Bride's,  prisoner  ^vraB 
servant  to.  John  Blades,  (since  deceased) ;  and  did,  by 
virtue  of  his  employment  as  such  servant,  receive  and 
take  into  his  possession  the  sum  of  15/.  in  money,  for  and 
on  the  account  of  the  said  John  Blades,  his  said  master  ; 
and  afterwards,  on  the  same,  &c.,  at,  do^.,  firaudidaidy 
and  feloniously  did  embezzle  the  same ;  and  that  he^  m 
manner  and  form  aforesaid,  feloniously  did  steal,  take,  and 
carry  away  from  the  said  John  Blades  the  said  sun  of 
15/.  of  the  moneys  of  the  said  John  Blades,  master  of  the 
said  WiUiam  Nettleton,  for  whose  use  and  on  whose 
account  the  same  moneys  were  deUvered  to  and  taken 
into  the  possession  of  the  said  WiUiam  Nettleton,  he 
being  such  servant  as  aforesaid,  against  the  statute,  dzc 

The  second  count  charged  that  he,  on  same,  &c.,  at, 
&:c.,  being  employed  by  said  John  Blades  (since  deceased) 
for  the  purpose  of  receiving  money,  to  wit,  the  sum  of 
15/.  for  him  the  said  John  Blades,  did  then  and  there,  by 
virtue  of  such  employment,  receive  and  take  into  his  pos- 
session the  sum  of  15/.  in  money,  for  and  on  account  of 
the  said  John  Blades,  his  said  master ;  and  afterwards, 
on  the  same  day,  &c.,  fraudulently  and  feloniously  did 
embezzle  the  said  last-mentioned  sum  of  money;  and 
that  he,  in  manner  and  form  aforesaid,  feloniously  did 
steal,  take,  and  carry  away  from  the  said  John  Blades 
the  said  last-mentioned  sum  of  15/.  of  the  moneys  of  the 
said  John  Blades,  the  master  of  the  said  William  Nettle- 
ton  as  aforesaid,  against  the  statute,  &c.  Third  and 
fourth  counts,  like  first  and  second,  stating  the  prisoner 
to  be  the  servant  of  Blades  and  others. 

The  receipt  of  the  money  by  the  prisoner,  and  his 
converting  it  to  his  own  use,  were  most  fiiUy  and 
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proved.  Ujpon  the  evidence,  it  appeared  that 
the  prisoner  w^  the  schoohnaeter  of  a  charity-'Bchool  io 
the  parish  of  St.  Bride,  supported  by  voluntary  contribu- 
tions. The  appointment  of  the  prisoner,  and  the  funds 
of  the  charity,  were  vested  in  the  power  and  control  of  a 
committee,  and  Mr.  John  Blades  was  the  treasurer,  and 
a  member  of  the  coinmittee.  There  was  a.  collector 
a]^inted  to  receive  the  several  subscriptions  of  the 
several  contributors  to  the  charity,  who  was  paid  by  a 
eommisaioa  upon  the  total  sum  collected.  The  sole  duty 
of  the  prisoner  was  confined  to  the  instruction  of  the 
eharity-chikbr^i ;  and  he  had  never,  in  any  instance,  been 
either  eflEq>loyed  or  requested  to  receive  any  of  the  con- 
tribations,  and  never  did  apply  for  or  receive  any  but  in 
this  single  instance ;  and  was  not  to  have  any  tihe  least 
emolum^it  from  this  single  act  of  rec^pt  of  money ;  nor 
was  it  die  least  part  of  the  duty  of  his  office  as  school- 
mastw. 

The  15f|.  in  question  was  a  voluntary  contribution  from 
Hxne  charitable  fund  in  the  possession  of  the  IroamoDf* 
gera*  Company,  af^Ucable  to  any  object  they  might 
approve  o£,  not  limited  to  this  charity  of  St.  Bride's. 
Mr.  Blades  had,  for  two  or  three  years  before,  personally 
received  this  money  from  the  Ironmongers'  Company, 
and  that  was  with  a  view  to  prevent  any  diminution  of 
the  sum  by  the  amount  of  the  commission  to  the  regular 
collector  of  the  charity,  appointed  by  the  committee,  if  it 
had  been  received  by  his  hands.  At  the  time  the  money 
in  question  was  received,  Mr.  Blades  was  confined  to  his 
bed,  at  some  short  distance  from  town ;  and  had  left,  at 
his  house  of  business  on  Ludgate  Hill,  a  written  direction 
for  the  prisoner  to  go  to  Ironmongers'  Hall  to  receive 
the  money.  The  direction  was  his  individual  direction, 
not  an  order  from  the  committee  for  the  management  of 
the  funds  and  the  business  of  the  charity.    Mr.  Blades 
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had  many  servants  in  his  bnsiness,  whom  he  might  havf 
commanded  to  hare  performed  this  act ;  but  the  prisoner 
nerer  stood  in  the  relation  of  clerk  or  servant  to  Mr. 
Blades,  unless  this  single  act  can  be  legaUy  considered 
as  having  created  the  relation  of  master  and  servimt 
between  them. 

The  learned  Recorder  directed  the  jury  to  find  the 
prisoner  guilty,  if  they  were  satisfied  that  he  had  received 
the  money,  and  had  not  paid  it  over  to  Mr.  Blades:  bat 
be  had  great  doubt  whether,  upon  the  facts,  the  case 
came  within  the  statute,  the  receipt  of  the  money  not 
being  any  part  of  the  prisoner's  duty  in  his  office  of 
schoolmaster  to  the  charity,  or  in  any  relation  (^service 
in  which  he  then  or  at  any  time  before  had  stood  vrith 
respect  to  Mr.  Blades,  there  being  no  remuneration  con- 
tracted for,  or  expected,  or  prcHuised  to  the  prisoner  for 
the  act  of  receiving  the  money,  and,  it  appc^ured  to  the 
learned  Recorder  upon  the  evidence,  that  the  prisoner 
was  perfectly  free  to  have  refiised  to  receive  the  money, 
without  any  violation  of  duty  either  to  Mr.  Blades  or  the 
committee  of  management  of  Ihe  funds  c^  the  chari^ ; 
upon  these  grounds  the  leamed  Recorder  submitted  the 
case  to  the  consideration  of  the  Judges. 

At  a  meeting  of  all  the  Judges  (except  Park  and 
Paeke,  Js.,  and  Gakrow,  B.,)  in  Easter  Term,  1830,  this 
case  was  considered,  and  the  Judges  held  unanimously 
that  the  conviction  was  wrong,  inasmuch  as  the  prisoner 
did  not  stand  in  such  a  rdation  to  the  treasurer  or  the 
committee  as  to  bring  him  within  the  act.  (a) 

(fl)  B«fiofi*f  MM,  rapn,  337. 
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The  fwdae  of  a  share  in  a  ibip  ahall  be  deemed  oomjdete  part  owner  if  an  entry  of  the 
Un  of  Mie  to  him,  as  the  form  6  0. 4,  c  110,  s.  37,  requires,  is  made  in  the  proper 
book  of  rsfislty,  thovfh  it  does  not  express  in  tsrms  that  the  bill  of  sale  was  pro- 
dooed,  because  it  would  be  against  the  duty  of  the  officer  to  make  the  entry  except 
on  such  prodnction.  The  givinf  a  date,  which  has  nothing  to  apply  to  but  the 
pfodiietion  of  the  bill  of  sale,  will  imply  it 

Tiro  or  more  persons  may  hold  shares  of  a  ship  jointly. 

If  tbe  thing  attempted  would,  if  successful,  hare  prejudiced  any  of  the  part  owners,  it 
■hall  bs  intended  that  such  prejudice  was  meant 

Hw  destmeUon  of  a  ressel  by  a  part  owner  shows  an  intent  to  prqodiee  the  other  part 
SMisrs,  thoof  h  he  has  insured  the  whole  ship,  and  promised  that  the  other  part 
owners  shall  hare  the  benefit  thereof. 

Thb  prisoner  was  tried  before  Mr.  Justice  Gaselbb, 
at  the  Spring  Assizes  for  the  county  of  Cornwall,  in  the 
year  1830,  on  an  indictment  whidi  charged  him  with 
QolawfuUy,  maliciously,  and  feloniously  setting  fire  to  a 
certain  vessel  called  the  Jane,  being  the  property  of  the 
prisoner  and  of  Nicholas  Grenfell  and  R.  Eddy,  with 
intent  thereby  to  prejudice  said  Grenfell  and  Eddy,  being 
part  owners  of  the  said  vessel.  There  were  other  counts 
(Hily  stating  GrenfeU  and  Eddy  to  be  part  owners,  and 
not  taking  notice  of  the  interest  of  the  prisoner. 
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There  was  another  set  of  counts  charging  the  intent 
to  be  to  prejudice  Samuel  Marshal  and  others,  who  had 
severally  underwritten  a  certain  policy  of  insurance  on 
the  vessel.  The  latter  set  of  counts  failed  for  want  of 
showing  that  the  persons  who  actually  signed  the  policy 
on  behalf  of  and  who  were  respectively  the  clerks  of  the 
underwriters,  had  sufficient  authority  to  do  so. 

But  the  prisoner  was  convicted  on  the  first  set  of 
counts,  subject  to  the  following  questions,  which  the 
learned  Judge  reserved  for  the  opinion  of  the  Judges. 

1st,  Whether  the  ownership  of  Grenfell  and  Eddy  was 
sufficiently  proved  ? 

2dly,  Whether  the  intent  to  prejudice  the  owners  was 

made  out  ?    On  the  first  point  evidence  was  ofifered  of 

the  declaration  of  the  prisoner,  who  was  captain  and 

^part  owner,  that  Grenfell  and  Eddy  were  the  other  part 

owners. 

But  this  being  objected  to  on  the  part  of  the  prisoner, 
the  evidence  was  for  the  present  postponed,  and  the  pro- 
secutors gave  in  evidence  a  bill  of  sale,  dated  the  7th 
of  August  1829,  from  the  prisoner,  who  was  then  the  sole 
owner,  to  Grenfell  and  Eddy,  of  H  parts  of  the  vessel. 

They  also  produced  the  following  entry  in  the  book 
of  registry  of  the  vessel,  pursuant  to  the  6  G.  4,  c,  110, 
s.  37. 

"  Custom-house,  Padstow,  11th  August,  1829. 

**  William  Philp  of.  Padstow,  in  the  county  of  Corn- 
wall, mariner,  hath  sold  by  bill  of  sale,  dated  the  7th  of 
August,  1829,  H  shares  to  Nicholas  Grenfell  the  elder, 
of  St.  Just,  in  the  county  of  Cornwall,  mine  agent, 
and  Richard  Eddy  of  Penzance,  in  the  same  county, 
merchant. 

"  Edward  Edwards,  Collector, 
"  John  Phillups,  Comptroller." 
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An  indorsement  in  the  like  tenns  was  made  cm  the 
certificate  of  registry. 

It  was  then  contended,  by  the  counsel  for  the  prisoner, 
that  the  bill  of  sale  was  not  valid,  inasmuch  as  the  thirty- 
seventh  section  of  the  act  requires  the  entry  to  contain 
DOt  only  the  date  of  the  bill  of  sale,  but  of  the  production 

of  it 

A  subsequent  entry  of  mortgage  of  the  prisoner's 
shares,  after  the  date  of  the  mortgage  deed,  added  the 
words  ^  now  produced J^ 

The  learned  Judge  consulted  Mr.  Justice  Bosanqubt 
on  the  objection,  and  they  rather  thought  that  the  date 
of  the  11th  of  August,  1829,  in  the  conmiencement  of  the 
entry,  might  be  considered  as  the  date  of  the  production, 
particularly  as  it  exactly  complied  with  the  form  given  in 
the  act ;  but  if  not  so,  the  learned  Judges  doubted  whether 
the  statement  of  the  prisoner  as  to  who  were  the  owners 
would  cure  the  objection,  as  though  it  was  primd  facie 
evidence  of  the  ownership,  it  might  be  a  question  whether 
it  would  not  be  done  away  with  if  it  was  shown  that  the 
provisions  of  the  act  for  making  the  bill  of  sale  valid  had 
not  been  complied  with. 

The  learned  Judge  then  received  the  evidence  before 
offered  and  postponed,  of  the  prisoner's  declaration  as  to 
the  co-owners,  and  reserved  the  point. 

Upon  the  second  objection  there  was  no  evidence  of 
malice  against  the  other  owners. 

The  insurance  was,  at  the  least,  to  the  full  value  of 
the  ship ;  and  although  made  before  the  transfer  of  the 
shares  to  the  prosecutors,  it  was  verbally  agreed  that 
they  were  to  have  the  benefit  of  it,  and  it  was  there- 
fore contended,  there  could  be  no  intent  to  prejudice 
them. 

The  learned  Judge  thought  it  right,  however,  to  leave 

VOL.  I.  34 
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the  question  to  the  jury,  upon  the  ground  that  the  pri- 
soner must  be  understood  to  intend  what  was  the  natural 
consequence  of  the  act,  and  that  the  setting  fire  to  the 
ship  by  the  person  by  whom  and  for  whose  benefit  the 
insurance  was  originally  made,  and  in  whose  name  any 
suit  must  be  brought  to  recoTer  the  amount,  might  vitiate 
the  insurance,  reserving  that  question  also  for  the  opinion 
of  the  Judges. 

This  case  was  argued  at  a  meeting  of  all  the  Judges 
in  Easter  term  1 830. 

Moody  for  the  prisoner. 

Tlie  first  objection  to  this  conviction  is  one  which  was 
not  made  at  the  trial,  but  as  it  appears  on  the  statement 
of  the  case,  the  prisoner  is  entitled  to  the  benefit  of  it. 
Two  persons  cannot  be  owners  of  U  of  a  ship ;  the  shares 
held  by  each  not  being  specified  under  s.  32,  of  6  G.  4, 
c,  110.  That  section  enacts,  "  that  the  property  in  every 
ship  or  vessel,  of  which  there  are  more  than  one  owner, 
shall  be  taken  and  considered  to  be  divided  in  sixty-four 
parts  or  shares,  and  the  proportion  held  by  each  owner 
shall  be  described  in  the  registry  as  being  a  certain  num- 
ber of  sixty-fourth  parts  or  shares ;  and  that  no  person 
shall  be  entitled  to  be  registered  as  an  owner  of  any  ship 
or  vessel,  in  respect  of  any  proportion  of  such  ship  or 
vessel,  which  shall  not  be  an  integral  sixty-fourth  part  or 
share  of  the  same ;  and  upon  the  first  r^istry  of  any  ship 
or  vessel  the  owner  or  owners  who  shall  take  and  sub- 
scribe the  oath  required  by  this  act  before  registry  be 
made  shall  also  declare  upon  oath  the  number  of  such 
parts  or  shares  then  held  by  each  owner,  and  the  same 
shall  be  so  registered  accordingly :  provided  always,  that 
if  it  shall  at  any  time  happen  that  the  property  of  any 
owner  or  owners  in  any  ship  or  vessel  cannot  be  reduced 
by  divisions  into  any  number  of  integral  sixty-fourth  parts 
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or  shares,  it  shall  and  may  be  lawful  for  the  owner  or 
owners  of  such  fractional  parts  as  shall  be  orer  and  above 
such  number  of  integral  sixty-fourth  parts  or  shares,  into 
which  such  property  in  any  ship  or  vessel  can  be  reduced 
by  division,  to  transfer  the  same  one  to  another,  or  jointly 
to  any  new  owner,  by  memorandum  upon  their  respec- 
ti?e  bUls  of  sale,  or  by  fresh  bill  of  sale,  without  such 
transfer  being  liable  to  any  stamp  duty :  provided  also, 
that  the  right  of  such  owner  or  owners  to  such  fractional 
parts  shall  not  be  affected  by  reason  of  the  same  not 
having  been  registered:  provided  also,- that  it  shall  be 
lawful  for  any  number  of  such  owners  named  and  described 
in  such  registry,  being  partners  in  any  copartneri^ip 
actually  carrying  on  trade  in  any  part  of  his  Majesty's 
dominions,  to  hold  any  ship  or  vessel,  or  any  share  or 
shares  of  any  ship  or  vessel,  in  the  name  of  such  house 
or  copartnership  as  joint  owners  thereof,  without  distin- 
gaishing  the  proportionate  interest  of  each  of  such  own- 
ers ;  and  that  such  ship  or  vessel,  or  the  share  or  shares 
thereof  so  held  in  copartnership,  shall  be  deemed  and 
taken  to  be  partnership  property  to  all  intents  and  pur- 
{yoses,  and  shall  be  governed  by  the  same  rules  both  in 
law  and  equity  as  relate  to  and  govern  all  other  partner- 
ship property  in  any  other  goods,  chattels,  and  effects 
whatsoever." 

And  by  the  thirty-third  section  it  is  further  enacted, 
''that  no  greater  number  than  thirty-two  persons  shall  be 
entitled  to  be  legal  owners  at  one  and  the  same  time  of 
any  ship  or  vessel  as  tenants  in  common,  or  to  be  regis^ 
tered  as  such/' 

The  provision  in  the  thirty-second  section  relating  to 
other  fractional  parts  than  sixty-fourths  applies  only  to 
eiisting  shares,  and  is  so  treated  in  Abbott  on  Shipping, 
p.  33.  The  latter  part  of  the  section  provides  that  part- 
ners in  trade  may  be  joint  owners  without  distinguishing 
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the  proportionate  interest  of  each  partner ;  that  proTisioo 
shows  that  ather  persons  than  partners  ia  trade  cannot 
legally  hold,  as  joint  owners,  any  share  or  shares,  but  that 
each  must  have  a  specified  sixty-fourth,  or  number  of 
sixty-fourth  shares.  Abbott  on  Shipping,  34.  If  Grenfefl 
and  Eddy  were  partners  in  trade,  it  lay  on  the  prosecutor 
to  show  it ;  but  here  the  description  in  the  registry  shows 
them  not  to  be  partners. 

2dly,  The  transfer  is  not  valid  to  pass  the  property  by 
reason  of  the  omission  of  the  date  and  facts  of  produc- 
tion. The  thirty-first  section  makes  a  bill  of  sale  esseiH 
tial  to  the  validity  of  a  transfer  of  a  ship  or  share  of  a 
ship.  The  thirty-seventh  section  enacts,  ^  that  no  bill  of 
sale,  or  other  instrument,  shall  be  valid  and  efifectual  to 
pass  property  in  any  ship  or  vessel,  or  in  any  share 
thereof,  or  for  any  other  purpose,  until  such  bUl  of  sale, 
or  other  instrument  in  writing,  shall  have  been  produced 
to  the  collector  and  comptroller  of  the  port  at  which  such 
ship  or  vessel  is  registered,  or  to  the  collector  and  ccHup- 
troller  of  any  other  port  at  which  she  is  about  to  be 
roistered  de  novo,  as  the  case  may  be,  nor  until  sudi 
coUector  and  comptroller  respectively  shall  have  entered 
in  the  book  of  registry,  or  in  the  book  of  intended  regis- 
tiy  of  such  ship  or  vessel,  as  the  case  may  be,  and  which 
they  are  respectively  hereby  required  to  do  upon  the  pro- 
duction of  the  bill  of  sale  or  other  instrument  for  that 
purpose,  the  name,  residence,  and  description  of  the 
vendor  or  mortgagor,  of  each  vendor  or  mortgagor  if 
more  than  one^  the  number  of  shares  transferred^  the 
name,  residence,  and  description  of  the  purchaser  or 
mortgagee,  or  of  each  purchaser  or  mortgagee  if  more 
than  one,  and  the  date  of  the  bill  of  sale  or  other  instni- 
menty  and  of  the  production  of  it.'' 

The    shipping    acts   have   always    been    construed 
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stricdy,  so  as  to  prevent  the  wholesome  provisicms  of 
the  law  from .  being  evaded.  Per  Lord  Kbnton,  Roues' 
ton  V.  BStberty  3  T.  R.  412*  Here  the  words  are  express 
and  positive,  that  no  bill  of  sale  shall  be  valid  and  effec- 
tual for  any  purpose  until  the  forms  have  been  comphed 
with.  The  date  given  here  only  appUes  to  the  time  of 
the  writing.  There  is  no  assertion  even  of  any  produc- 
tion of  the  bill  of  sale,  nor  any  proof  of  it  ever  having 
been  produced.  The  form  given  in  the  same  section  of 
indorsement  on  the  certificate  gives  port  and  date  ;  which 
date  must  apply  to  both  the  time  of  making  the  indorse- 
ment and  of  the  production  of  the  certificate  on  which 
it  is  indorsed.  But  here  the  bill  of  sale  may  be  pro- 
duced at  one  time  and  the  entry  made  at  another,  or 
even  made  firom  the  description  and  statement  of  the 
party,  without  any  production  of  it  at  all ;  and  this  is 
not  a  mere  omission  of  the  officer  of  some  act  over  which 
the  party  interested  has  no  control,  because  it  was  the 
doty  and  interest  of  the  party  producing  the  bill  of  sale 
and  requiring  the  entry  to  see  that  it  was  correctly 
made.  If  either  of  these  objections  be  well  founded, 
the  declarations  of  the  prisoner  will  not  remove  them, 
hi  general,  a  prisoner  will  not  be  concluded  by  any 
admission,  when  it  appears  that  the  matters  admitted 
were  void  in  point  of  law,  as  in  the  case  of  bigamy, 
when  it  turned  out  that  the  first  marriage,  which  a  pri- 
soner had  admitted,  was  void  for  want  of  consent  of  the 
guardian  of  the  woman,  the  prisoner  was  acquitted,  3 
Starkie  on  Ev.  p.  1187. 

3d]y,  It  is  no  offence  within  the  statute  for  an  owner 
or  part  owner  to  set  fire  to  his  own  ship.  Arson  is  an 
offence  against  property,  and  at  conmion  law  it  is  defined 
to  be  the  malicious  and  voluntary  burning  the  house 
of  another^  2  East,  P.  C.  1015;  and  there  are  several 
cases  of  acquittals  on  the  ground  of  the  party  being  in 
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possession  of  the  house,  2  East,  P.  C.  1023.  In  that 
learned  treatise,  ship-burning  is  placed  under  the  same 
class,  of  malicious  mischief  to  the  property  of  others, 
and  there  were  statutes  making  capital  certain  injuries 
to  ships  committed  by  the  owner,  2  East,  P.  C.  1097 ; 
but  in  those  acts  the  owners  are  expressly  named.  The 
7  &  8  G.  4,  c.  30,  s.  9,  has  general  words ;  but  as  cri- 
minal statutes  are  to  be  construed  strictly,  those  words 
ought  not  to  be  held  to  include  the  owners.  In  Rex  y. 
Elizabeth  March,  supra,  182,  the  wife  was  held  not  within 
7  &  8  G.  4,  c.  30,  s.  2,  for  setting  fire  to  her  husband's 
house,  on  the  ground  of  its  being  bis  property. 

4thly,  Here  is  no  proof  of  mahce.  There  was  no 
legal  proof  of  any  insurance,  and  the  prisoner  is  acquit- 
ted on  those  counts ;  and  the  statements  of  the  insorance 
in  this  case  19  accompanied  with  the  fact,  that  it  was 
not  under  the  value.  The  prisoner  cannot  be  intended 
to  mean  malice  to  his  part  owners  in  an  act  idiich  is 
equally  injurious  to  himself;  and  unless  he  be  presumed 
to  have  intended  injury  to  himself,  he  cannot  be  [»^ 
sumed  to  have  intended  it  to  them.  The  twenty-fifth 
section  of  7  62:  8  G.  4,  c.  30,  does  not  supply  the  defi- 
ciency of  proof  of  malice :  that  section  was  meant  to 
apply  to  malicious  injuries  to. animals,  and  is  so  con- 
strued in  2  Rtiss.  484. 

Praed  for  the  prosecution. 

As  to  the  first  objection,  it  is  expressly  provided 
by  the  thirty-second  section  of  6  Geo.  4,  c.  110,  that 
partners  in  any  house  or  copartnership  may  hold  any 
number  of  shares  in  any  ship  as  joint  owners  thereof, 
without  distinguishing  the  proportionable  interest  of 
each  of  such  owners.  It  does  not  appear  on  the 
case,  nor  did  it  appear  in  evidence  on  the  trial  (where 
the  point  was  not  raised),  that  Grenfell  and  Eddy 
were  not  partners  in  trade  within  the  meaning  of  the 
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Bection*  The  descriptions  given  of  them  in  the  registry 
(the  one  being  called  a  mine-agent,  and  the  other  a  mer- 
chant,) are  by  no  means  sufficient  to  establish  that  point, 
and  especially  in  the  present  stage.  If  the  objection  had 
been  made  at  the  trial,  it  might  have  been  proved  that 
they  were  partners ;  at  all  events  the  contrary  is  not 
apparent  now.  They  may  therefore  be  jointly  interested 
iQ  H  of  this  ship.  The  point  itself  is  not  one  which  was 
reserved  by  the  learned  Jqdge. 

As  to  the  second  objection,  it  would  certainly  be  too 
much  to  insist  upon  the  declaration  of  the  prisoner, 
showing  who  were  (according  to  his  own  belief)  his  co- 
partners, if  by  reason  of  the  invalidity  of  the  document 
evidencing  the  transfer  of  their  shares  their  legal  title  to 
them  cannot  be  established. 

Lord  Tentbrbbn. — It  certainly  would  be  too  much, 
you  cannot  rely  upon  them. 

Those  declarations  are  therefore  abandoned,  but  the 
registry  is  sufficient.  It  contains  all  the  particulars 
required  by  the  act,  and  exactly  follows  the  form  which 
is  given  in  the  thirty-seventh  section.  It  is  to  be  ob- 
served, that  in  pointing  out  the  form  to  be  followed, 
the  section  provides  that  the  collector  and  comptroller 
of  the  port  where  such  ship  is  registered  shall  indorse 
^  the  aforesaid  particulars^^  in  manner  and  to  the  effect 
following.  What  are  the  aforesaid  particulars  ?  One 
of  them  is  the  date  of  the  production  of  the  bill  of  sale. 
That  date,  therefore,  is  intended  to  be  included  in 
the  form,  and  it  commences  thus : — Custom-house  [port 
and  date,  6ic.'\  To  what  date  can  those  words  refer 
but  to  that  of  its  production  ?  The  date  of  the  instru- 
ment is  obviously  intended  to  be  inserted  below,  ^^  has 
transferred  by  bill  of  sale  daied^  &c.,  and  there  is  no 
other  date  to  which  the  former  word  can  possibly  refer. 
If  it  be  said  that  the  date  in  the  first  line  of  the  form  is 
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intended  to  point  out  the  time  at  which  the  indorsem^it 
is  made,  it  will  still  come  to  the  same  thing ;  for  the 
officers  upon  whom  this  duty  is  thrown  are  required  to 
make  the  entry  in  the  book  of  registry  upon  the  produc' 
Hon  of  the  biU  of  sale,  which  must  be  understood  to  mean 
forthwith  ;  and  it  will  not  be  presumed  that  persons  act- 
ing  in  the  execution  of  a  pubUc  office  have  neglected 
their  duty  in  this  respect.    The  date,  therefore,  of  the 
making  of  the  entry  is  the  date  of  the  prdduction  of  the 
instrument,  and  thus  the  terms  of  the  act  of  parliament 
have  been  complied  with.    The  duty  of  the  officers  to 
make  the  entry  forthwith  is  made  still  more  apparent  by 
looking  to  the  thirty-ninth  section,  which  provides  that  no 
new  entry  shall  be  made  in  the  book  of  registry,  unless 
thirty  days  shall  elapse  from  the  day  on  which  the  parti- 
culars of  the  former  bill  of  sale  were  entered  therein.   If, 
therefore,  it  were  in  the  power  of  the  officers  on  whom 
this  duty  is  thrown  to  postpone  the  entry  to  an  indefinite 
period,  all  subsequent  transfers  of  property  in  a  ship  would 
be  prevented,  or  at  least  delayed,  which  cannot  have  been 
the  object  of  the  act,  and  would  be  contrary  to  every  prin- 
ciple of  good  policy.    The  date,  therefore,  in  the  book  of 
registry  in  the  present  case  (11th  August,  1829,)  must  be 
taken  to  be  that  of  the  production  of  the  instrument  within 
the  meaning  of  the  act  of  parliament. 

There  is  no  force  in  the  third  objection,  that  a 
person  cannot  be  punished  for  setting  fire  to  a  ship 
of  which  he  is  himself  a  part  oumer.  This  ofifence  is 
punishable  under  a  late  statute,  7.  &:  8  G.  4,  c.  30,  s.  9, 
which  provides  that  "  if  any  person  shall  unlawfiilly 
and  maliciously  set  fire  to,  or  in  any  wise  destroy  any 
ship  or  vessel,  whether  the  same  be  complete  or  in  an 
unfinished  state,  or  shall  unlawfully  and  maliciously 
set  fire  to,  cast  away,  or  in  any  wise  destroy  any  ship 
or  vessel  with  intent  thereby  to  prejudice  any  owner 
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cr  part  wmer  of  such  ship  or  vessel,  &Cm  such  offender 

shaU  be  guilty  of  felony,^'  &c.    Before  the  passing  of  that 

statute  the  offence  was  a  felony,  for  which  puniriunent 

was  provided  by  43  G.  3,  c.  113,  s.  2,  which  act  was 

repealed  by  7  &  8  6. 4,  c.  27.    It  is  remarkable  that  the 

fiHmer  act  does  not  contain  the  words  ^  or  part  cwtwr*^^ 

The  words  run  thus:  ^^with  intent  or  design  thereby 

wilfiilly  and  maUciously  to  prejudice  any  atoner  or  owners 

of  such  ship  or  vessel.^'    Now  if  it  be  considered  that 

these  words  are  sufficient  to  include  every  supposable 

case  of  a  felony  of  the  nature  intended  to  be  prevented 

by  the  act,  excepting  perhaps  the  single  one  of  a  part 

owner  destroying  a  ship  with  intent  to  prejudice  those 

who  are  part  owners  with  him,  it  does  not  seem  unrea* 

8onable  to  imagine  that  in  the  late  act  the  legislature 

inserted  those  words  for  the  express  purpose  of  meeting 

such  a  case.    They  certainly  afford  a  stronger  ground  to 

include  the  prisoner  in  its  provisions  than  if  the  law  had 

stood  as  it  did  before,  and  are  clearly  sufficient  to  render 

him  amenable  to  its  provisions  if  the  words  of  the  older 

act  were  not.    Neither  can  it  be  said  that  the  prisoner 

could  not  have  intended  to  prejudice  his  co-partners, 

because  whatever  injury  might  be  done  to  them  he  must 

himself  share  with  them.    Every  man  must  be  supposed 

to  intend  the  necessary  consequence  of  his  own  act. 

JRex  V.  Farringtofij  R.  &.  R.  207.    Here  it  necessarily 

followed  that  Grenfell  and  Eddy  would  be  prejudiced  by 

the  destruction  of  their  property,  and  that  would  not  be 

less  the  case  because  the  prisoner,  being  a  part  owner 

with  them,  would  have  to  bear  his  share  of  the  loss. 

This  affords  an  answer  to  the  fourth  objection  also, 
because  it  is  not  necessary  to  prove  express  mahce,  where 
the  act  is  of  such  a  nature  as  could  spring  from  no  other 
than  a  bad  motive,  and  is  calculated  to  inflict  injury  with- 
out cause  or  justification.    In  such  cases  the  law  implies 
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malice  from  the  act  itself,  and  in  the  language  of  the 
statute  it  will  properly  be  said  to  be  maliciously  done. 

Moody  in  reply.  The  proviso  in  the  thuty-second 
section,  enabling  partners  in  trade  only  to  hold  shares 
jointly,  is  in  the  nature  of  an  exception ;  and  it  lies  on  the 
parties  claiming  the  benefit  of  it  to  prove  themselves 
within  the  terms.    Here  the  only  proof  is  to  the  contraiy. 

The  Judges  overruled  the  objections,  being  of  opinion 
that  two  or  more  persons  might  hold  shares  jointly ;  and 
that  the  entry  was  sufiicient,  as  the  date  given  had  no 
application  unless  it  apphed  to  the  production  of  the  faill 
and  sale  and  entry  thereof  by  the  officer,  it  being  against 
his  duty  to  make  the  entry  but  on  production  of  the  hill 
of  sale ;  and  that  the  intent  to  prejudice  was  implied  by 
the  act ;  and  the  conviction  was  therdfore  affirmed. 


REX  V.  JOHN  BURROWES. 

A  room  in  a  dwelUnif.hoase,  oocQpied  therewith,  and  onder  the  Boine  rooi^  ahtll  be 
deemed  part  oftbe  dweUing-bottee,  though  it  bee  a  eeparate  outer  door,  and  do  inter- 
nal commimication  with  the  reit  of  the  house. 

Thb  prisoner  was  tried  before  Mr.  Justice  Jervis,  at 
the  Spring  Great  Session  for  the  county  palatine  of 
Chester,  in  the  year  1630,  for  a  burglary  in  breaking  and 
entering  the  dwelling  of  Thomas  Swinton  in  the  night- 
time, with  intent  to  commit  a  felony  therein. 

The  prosecutor's  house  consisted  of  two  long  rooms, 
another  room  used  as  a  cellar  and  wash-house  on  the 
ground  floor ;  and  of  three  bed  rooms  up  stairs ;  one  of 
them  over  the  wash-house :  the  bed-room  over  the  house- 
place  communicates  with  the  bed-room  over  the  wash- 
house,  but  there  is  no  internal  communication  betwe^i 


the  wash-house  and  any  of  the  other  rooms  in  the  house : 
the  whole  building  is  under  the  same  roof;  the  door  of 
the  wash-house  opens  into  a  back  yard.  The  prisoner 
broke  into  this  wash-house,  and  was  breaking  through 
the  partition  wall  between  the  wash-house  and  the  house 
place,  when  he  was  alarmed  and  detected. 

Thy  jury  found  the  prisoner  guilty,  and  sentence  of 
death  was  recorded  against  him. 

By  the  7  &  8  G.  4,  c.  29,  s.  13,  it  is  provided  and 
enacted,  *^that  no  building,  although  within  the  same 
curtilage  with  the  dwelling-house,  and  occupied  therewith, 
shall  be  deemed  to  be  part  of  such  dwelling-house  for  the 
purpose  of  burglary,  unless  there  shall  be  a  communica- 
tion between  such  building  and  dwelling-house,  either 
immediate  or  by  means  of  a  covered  and  enclosed 
passage  leading  from  the  one  to  the  other.'' 

The  above  provision  appearing  to  apply  to  any  build- 
ing within  the  curtilage  other  than  the  dwelling-house 
itself^  which  this  wash-house  did  not  seem  to  be,  the 
opinion  of  the  learned  Judges  was  requested  on  the  ques- 
tion, whether  the  above  conviction  could  be  supported  on 
the  grounds  that  the  wash-house  above  described  was, 
for  the  purpose  of  burglary,  part  of  the  dwelling-house  of 
the  prosecutor  ? 

In  Easter  term,  1830,  all  the  Judges  met  and  considered 
this  case,  and  there  was  a  difference  of  opinion  upon  the 
question  submitted :  sev^i  of  the  learned  Judges  thought 
that  the  wash-house  was  part  of  the  dwelling-house,  the 
other  five  that  it  was  not.  The  conviction  was  accord- 
ingly affirmed. 
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REX  1..  JOHN  MURRAY. 

If  dw  property  embezzled  by  a  clerk,  &c  has  been  in  the  poBMssioD  of  the  mavter  or 
of  Any  of  bii  other  lervante,  the  c&se  ie  not  within  the  etatate  7  lb  8  Gr^  4^  c.  99,  t.  47. 

The  prisoner  was  tried  before  T.  Dbnman,  Esq.  Cmn- 
mon  Serjeant,  at  the  Old  Bailey  Sessions  in '  June,  1830. 

The  indictment  stated  that  the  prisoner,  being  a  elerk 
in  the  employ  of  A.,  did,  by  virtue  of  such  employment, 
receive  and  take  into  his  possession  the  sum  of  3/.  for 
and  on  account  of  his  said  master,  and  did  afterwards 
fraudulently  and  feloniously  embezzle  105.  part  of  the 
sum  above  mentioned ;  and  so  the  jurors  say  that  the 
prisoner  did  feloniously  steal,  take,  and  carry  away  from 
the  said  A.  the  said  sum  of  105.  of  the  moneys  of  the 
said  A.  The  prisoner  was  proved  to  be  a  cleric  in  the 
employ  of  A. :  he  received  from  another  clerk  8/.  of  A.'8 
money  that  he  might  pay  (among  other  things)  for  insat- 
ing  an  advertisement  in  the  Gazette :  the  prisoner  paid 
10^.  for  the  insertion,  and  charged  A.  20s.  for  the  same, 
fraudulently  keeping  back  the  difference,  which  he  con- 
verted to  his  own  use. 

The  prisoner's  counsel  contended  that  this  evidence 
did  not  support  the  indictment,  2  Russ.  1233, 1st  edition. 

The  learned  Common  Serjeant  directed  the  jury  to  find 
the  prisoner  guilty,  if  they  thought  the  evidence  proved 
the  facts  above  set  forth,  which  they  did ;  and  he  there- 
fore now  respectfully  requested  the  opinion  of  the  learned 
Judges,  whether  the  facts  sustain  the  indictment. 

At  a  meeting  of  the  Judges  after  Trinity  tenn 
1830,  at  which  all  the  learned  Judges  were  present, 
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this  case  was  considered,  and  they  thought  the  case  not 
within  the  statute,  because  A.  had  had  possession  of  the 
money  by  the  hands  of  his  other  clerk,  and  that  the  con- 
viction was  therefore  wrong. 


REX  V.  GEORGE  MADDEN- 

Tlw  offimn  ought  aot  to  job  in  the  same  mdietment  oonnta  cbarging  prisonen  as 

prindpals  in  iteallng,  and  also  as  receirers. 

Thb  prisoner  was  tried  before  Mr.  Justice  Bati^et,  at 
the  Sommer  Assizes  for  the  county  of  York,  in  the  year 
1830,  for  receiving  money  and  notes  to  the  amount  of 
1700/.,  knowing  them  to  have  been  stolen ;  and  after  a 
trial  of  twelve  hours  was  acquitted,  on  the  ground  that 
be  was  a  principal  present,  aiding  and  abetting  when  the 
property  was  stolen. 

Ifed  the  indictment  contained  a  count  for  stealing,  he 
would  have  been  convicted ;  and  it  could  not  have  occa- 
soned  any  embarrassment  to  him  upon  his  trial  to  have 
had  the  double  charge  of  stealing  and  receiving. 

The  learned  Judge,  therefore,  thought  it  right  to  submit 
it  to  the  reconsideration  of  the  Judges,  whether  the  clerks 
of  assize  might  not  be  permitted  to  include  in  the  same 
indictment  counts  for  stealing  and  receiving,  leaving  it  to 
the  discretion  of  the  Judge  who  tries  to  put  the  prosecutor 
to  his  election,  where,  from  the  nature  of  the  case,  the 
double  charge  might  be  likely  to  embarrass  the  prisoner. 

In  Michaehnas  Term,  1830,  all  the  Judges  (except 
AiEXAKnER,  C.  B.,  LiTTLEBALE,  J.,  and  Alderson,  J.,) 
met,  and  after  discussion,  a  great  majority  of  them  were 
of  opinion,  that  the  rule  laid  down  in  Rex  v.  Galloumy^ 
supra,  234,  should  be  adhered  to. 
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REX  V.  WILLIAM  WOOD  and  JAMES  M'MAHON. 


The  ooDtinoity  of  the  ikin  miut  be  brokea,  to  conrtitate  a  wound  within  the  immiiy 

of  9  6. 4,  c.  31,  ■.  12. 


These  prisoners  were  tried  before  Mr.  Justice  Park, 
at  the  Spring  Assizes  for  the  county  of  Gloucester,  in  the 
year  1830,  upon  an  indictment  founded  on  the  statute  9 
6.  4,  c.  31,  s;  12,  and  were  found  guilty  upon  the  fourth 
count,  which  was  as  follows : — 

That  the  said  defendants,  afterwards,  to  wit,  on  the 
same,  &c.,  with  force  and  arms,  at,  &c.,  in  and  upcm 
the  said  Decimus  Best,  in  the  peace  of  God  and  our  said 
lord  the  king  then  and  there  being,  feloniously,  unlawiiilly) 
and  maliciously,  did  make  an  assault,  and  with  a  certain 
hammer,  which  they,  the  said  defendants,  in  their  hands 
then  and  there  had  and  held,  him  the  said  D.  B.  dien 
and  there  feloniously,  &c.,  did  wcund^  with  intent,  in  so 
doing,  then  and  there  feloniously,  &c.,  to  do  some  griev- 
ous bodily  harm  to  him  the  said  D.  B^  against  the 
form,  izc. 

The  question  submitted  by  the  learned  Judge  turned 
entirely  upon  the  word  wound  in  the  act  on  which  die 
indictm^it  is  founded,  and  which  word  is  not  in  the  act 
usually  called  Lord  Ellenborough's  act.  The  evidecice 
upon  this  point  was,  that  when  the  prosecutor  went  into 
the  room  where  the  prisoners  were,  and  who  had  neither 
stick  or  weapon  in  his  hand.  Wood  with  an  oath  said, 
"  I'll  murder  you :'' — ^M^Mahon  said,  **  Yes,  we'll  do  him.** 
Wood  then  wrenched  a  sticking  bar  from  a  block  used 
for  making  pins,  about  a  foot  long  and  made  of  iron 
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(this  instroment  was  produced,  and  appeared  a  v^y 
dangerous  one.)  M^Mahon  the  other  prisoner  went  to 
the  fire-place  and  picked  up  a  small  iron  hammer,  and 
also  an  iron  bar  about  a  foot  and  half  long,  and  about 
as  thick  as  a  man's  finger.  They  both  struck  the  pro- 
secutor with  these  respective  instruments  across  his 
shoulders,  and  gave  him  tremendous  blows  in  other 
parts  of  his  body  and  on  his  loins;  he  also  received 
Uows  on  his  head,  face,  and  shoulders.  He  received  a 
Mow  firom  the  hammer.  The  house  where  the  assault 
was  committed  went  up  from  the  street  by  an  outer 
staircase  of  seven  or  eight  steps,  and  to  the  landing  of 
which  the  prosecutor  escaped.  The  prisoners  followed 
him;  and  Wood,  with  other  ferocious  language,  said, 
« break  his  neck  over  here.^  Both  were  in  the  act  of  • 
hfUag  him  to  throw  him  over  the  rail,  and  laid  hold 
of  him  round  the  waist  for  that  purpose.  As  they 
were  heaving  him  over  the  rail  it  gave  way,  and  all 
three  fell  on  the  stones  of  the  street ;  but  the  prosecu- 
tor was  undermost.  He  said  the  last  thing  he  remem- 
bered was  the  prisoners  trampling  on  him  while  he  was 
on  the  ground.  The  prosecutor  said  he  certainly  bled, 
for  there  was  blood  on  his  shirt;  but  there  being  no 
proof  of  an  incised  wound,  the  Mood  probably  came 
from  his  nose.  This  happ^ied  a  month  before  the 
trial;  and  the  prosecutor  had  his  arm  in  a  sUng  at 
the  trial,  and  swore  he  could  not  turn  in  his  bed  nor 
use  his  arm,  and  had  been  an  out-patient  of  the  infir- 
maiy  ever  since,  and  that  his  head  and  loins  were  very 
sore. 

It  appeared,  from  the  evidence  of  a  surgeon,  that 
the  coUar  bone  had  been  broken,  and  the  end  of  the 
bone  much  injured  by  some  violence ;  that  such  instru- 
ments as  those  produced  certainly,  if  used  as  described 
above,  were  likely  to  produce  such  effects,  particularly 
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the  latter  injury  to  the  end  of  the  bone ;  that  falling  down 
the  staircase  might  have  occasioned  the  fracture,  but  not 
the  other  injury. 

The  counsel  for  the  prisoners  contended  that  they 
were  entitled  to  their  acquittal,  for  what  was  described 
was  not  such  a  wound  as  the  act  of  parliament  contem- 
plated, and  strongly  urged  that  within  the  meaning  of  the 
act  the  wound  must  be  an  incised  wound,  and  that  Mr. 
Justice  LiTTLEDALB,  ou  the  preceding  Oxford  circuit,  had 
acquitted  a  man  because  the  skin  was  not  broken  nor 
incised. 

The  learned  Judge  told  the  jury  he  was  clearly  of 
opinion  that  it  need  not  be  an  incised  wound,  for  that  he 
believed  the  act  of  parUament  had  introduced  the  word 
wound,  for  the  purpose  of  destroying  the  distinction 
which,  as  the  previous  words  in  the  old  statute  were  only 
stab  or  cut,  it  was  always  necessary  to  make  between 
incised  and  contused  wounds ;  and  that  it  was  not  neces- 
sary either  that  the  skin  should  be  broken  or  incised,  or 
that  a  cutting  instrument  should  be  used,  for  that  other- 
wise the  thing  intended  to  be  remedied  by  the  new  act, 
would  remain  as  before. 

In  summing  up  the  learned  Judge  told  the  jury,  that 
in  his  opinion  there  were  no  acts  in  the  case  which  would 
warrant  him  in  telling  them  that  if  death  had  ensued  the 
crime  would  only  have  been  manslaughter ;  but  if  they 
thought  the  injury  was  entirely  occasioned  by  the  falling 
over  the  staircase,  the  prisoners  were  entitled  to  their 
acquittal,  however  wicked  their  conduct  was,  such  an 
act  not  being  within  the  statute ;  but  if  they  thought 
either  of  the  injuries  as  described  by  the  surgeon  was 
occasioned  by  the  blows,  the  prisoners  ought  to  be  found 
guilty. 

The  jury  found  the  prisoners  guilty ;  and  the  learned 
Judge  not  having  then  known  any  case  upon  this  word, 


R&X  «.  W€K)Dw— 1830.  281 

and  not  choosing  to  run  counter  to  an  opinion  said  to  be 
entertained  by  Mr  Justice  Littledale,  unless  sanctioned 
by  the  other  Judges,  conferred  with  Bosanq,uet,  J.,  and 
with  his  approbation  respited  the  judgment  till  the  next 
assizes,  in  order  in  the  mean  time  to  obtain  the  opinion 
of  the  Judges  on  this  point. 

This  case  was  considered  by  all  the  Judges,  (except 
Alexander,  C,  B.,  Littledalb,  J.,  and  Axj>erson,  J.,) 
Michaelmas  Term,  1830.  There  was  a  considerable 
discussion  and  difference  of  opinion  in  this  case.  Lord 
Tbnterden  said  he  thought  the  word  wound  was  not  intro- 
duced to  cure  the  difficulty,  whether  a  cutting  or  stabbing 
instrument  was  used.  In  this  case  from  the  continuity  of 
the  skin  not  being  broken,  it  was  thought  by  aU,  except 
Batlbt,  B.,  and  Park,  J.,  that  there  was  no  wound 
within  the  act,  and  that  the  conviction  was  therefore 
wrong. 


REX  V.  GEORGE  HOOD. 

A  winant,  feaTUg  t  Uank  for  the  Chriitian  name  of  the  penon  to  be  appreheoded, 
md  giving  no  reason  for  omitting  it,  bat  describing  him  only  as  the  son  of  J.  S.  L. 
ud  gtatiog  the  charge  to  be  for  assaulting  A.  B^  without  particularizing  the  time, 
plaoe,  or  any  other  oircumstaaoes  of  the  assault,  is  too  general  and  onspecific ;  a 
leuitanee  to  an  arrest  thereon,  and  killing  the  person  attempting  to  execute  it,  will 
not  be  murder.    The  wife  of  one  of  several  prisoners  is  inadmissible  as  a  witness. 

The  prisoner  was  tried  and  convicted  before  Mr. 
Baron  Vaughan,  at  the  Sununer  Assizes  for  the  county 
of  Wilts,  in  the  year  1830,  on  an  indictment  charging 
Samael  Hood,  John  Hood,  and  the  prisoner  with  assault- 
ing John  Staple  on  the  15th  of  May  last,  at  the  parish 
of  Fugglestone  St.  Peter,  and  with  a  certain  sharp  instru- 
ment, to  wit,  with  a  sword,  feloniously,  unlawfully,  and 
malicioQsly,  striking,  cutting,  stabbing,  and  wounding 

TOL.  I.  36 
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the  said  John  Staple  in  and  upon  the  right  side^  with 
intent  to  resist  and  prevent  the  lawfiil  apprehension  and 
detainer  of  the  said  Greorge  Hood,  for  a  certain  offence, 
to  wit,  for  an  assault  before  then  committed  by  him,  the 
said  George  Hood,  upon  one  Francis  Brown,  for  which 
he  was  then  and  there  by  law  liable  to  be  apprehended 
and  detained. 

2d  count  The  like,  with  intent  to  resist  and.preTent 
the  lawful  apprehension  and  detainer  of  the  said  Geoi^ 
Hood,  for  a  certain  offence  for  which  he  was  liable  by 
law  to  be  apprehended  and  detained. 

3d.  The  like,  with  intent  to  do  some  grievous  bodily 
harm. 

One  William  Wyatt  had  sued  out  a  capias  ad  respmr 
dendum  against  the  elder  prisoner,  Samuel  Hood,  tested 
on  the  28th  of  April,  in  the  eleventh  year  of  the  reign 
of  his  late  Majesty  George  the  Fourth,  returnable  on  the 
morrow  of  the  Ascension,  upon  which  a  warrant  was 
granted  by  the  sheriff  of  Wiltshire,  and  delivered  to 
Francis  Brown,  one  of  his  officers,  on  the  13th  of 
May,  with  instructions  to  arrest  the  defendant  Samuel 
Hood. 

Samuel  Hood  was,  at  that  time,  residing  in  the  hamlet 
of  Bemerton,  in  the  parish  of  Fugglestone  St.  Peter,  in 
the  county  of  Wilts,  together  with  his  family,  consist- 
ing of  his  wife  and  daughter  and  four  sons,  two  of  whom 
were  the  prisoners  John  Hood  and  George.  On  the 
following  day,  being  the  14th  of  May,  Francis  Brown 
went  to  the  house  pf  Samuel  Hood  at  Bemerton  to 
arrest  him ;  and,  observing  the  garden-door  open,  walked 
into  the  garden,  where  he  found  the  two  younger  pri- 
soners, John  and  Greorge  Hood ;  and  saw  Samuel,  the 
father,  the  elder  prisoner,  within  the  house,  standing  at 
a  window,  with  a  sword  or  cutlas  which  he  held  in  his 
ri^t  hand,  and  said, — "  Damn  your  eyes,  if  you  enter 
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my  house,  the  first  man  shall  have  it  through  his  body/' 
George  Hood,  having  a  sword  stick,  or  tuck,  in  his 
hand,  with  th^  dagger  part  of  it  exposed,  said  to  Francis 
JBrown,  that  if  he  proceeded  another  inch  he  would  run 
him  through  the  body ;  and,  on  Brown  advancing  a  few 
paces  towards  the  back  door  of  the  house,  Greorge 
Hood  seized  a  garden  hoe,  and  with  it  iniiAediately 
strack  Brown  a  severe  blow  upon  the  head.  Brown 
then  withdrew  firom  the  premises ;  and,  on  the  next 
morning,  applied  to  Edward  Hinxman,  Esquire,  a  magis- 
trate of  the  county,  for  a  warrant  to  apprehend  Greorge 
Hood  for  the  assault;  but,  not  being  at  that  time 
acquainted  with  his  Christian  name,  the  warrant,  so  fax 
as  it  related  to  the  name  and  description  of  the  person 
committing  the  assault,  was  in  the  following  terms ;  viz, 
^To  take  the  body  of  Hood  (leaving  a  blank 

for  the  Christian  name)  of  the  hamlet  of  Bemerton, 
in  the  parish  of  Fugglestone  St.  Peter  in  the  same 
county,  by  whatsoever  name  he  may  be  called  or  known, 
the  son  of  Samuel  Hood,  to  answer,  &:c.,  on  the  oath 
of  Francis  Brown,  an  officer  of  the  sheriff  of  the  county 
of  Wilts,  for  assaulting  him  in  the  execution  of  his 
duty." 

This  warrant,  so  applied  for  and  obtained  by  Francis 
Brown,  was  on  Saturday,  the  15th  of  May,  delivered  to 
Edward  Dowding,  the  tithing  man  for  the  hundred  of 
Ludhampton,  with  directions  to  apprehend  Greorge  Hood 
for  this  assault.  Dowding,  accordingly,  went,  on  the 
same  day,  to  the  house  of  Samuel  Hood,  accompanied 
by  Francis  Brown,  John  Staple,  John  Andrews,  and 
several  other  persons,  whom  he  had  called  upon  in  the 
king's  name  to  aid  and  assist  him  in  the  execution  of  his 
duty.  When  they  arrived  at  the  house,  Dowding,  having 
his  constable's  staff  and  the  warrant  in  his  hand,  knocked 
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at  the  outer  door  several  times,  demanding  admiasion, 
but  without  obtaining  it.  George  Hood  and  his  mothear 
appeared  at  a  window  which  was  open  above  stairs, 
when  Brown  pointed  out  George  Hood  to  Bowding  as 
the  person  on  whom  the  warrant  was  to  be  executed ; 
Dowding  told  George  Hood  that  he  had  a  warrant  to 
apprehend  him  for  an  assault,  and  that  if  he  refused  to 
come  down  and  surrender  himself  he  must  make  a  forciMe 
entry.  Dowding  then  read  the  warrant,  whilst  GecMge 
Hood  and  his  mother  remained  at  the  window,  load 
enough  (to  use  the  expression  of  the  witness)  for  all  the 
inmates  of  the  house  to  hear  it.  Dowding  and  his  assist- 
ants then  proceeded  to  farce  the  door;  and  having 
opened  it  to  the  extent  of  seven  or  eight  inches,  a  chain 
preventing  a  wider  opening,  a  naked  sword,  a  sword 
stick  and  a  fork  with  three  prongs,  like  a  dung  fork, 
were  thrust  backwards  and  forwards  through  the  opening 
repeatedly.  Samuel  Hood,  the  father,  had  the  fork  in 
his  hand ;  and  was  seen,  before  the  door  was  completely 
forced,  to  throw  it  at  John  Andrews,  from  the  back  of 
whose  neck  it  was  extracted.  When  the  door  was 
forced,  the  chain  being  broken,  the  three  prisoners  were 
standing  in  the  passage  fronting  it.  John  with  the 
naked  sword,  and  George  with  the  sword  stick  in  his 
hand,  and  Samuel  without  any  weapon,  he  having  thrown 
the  fork  at  Andrews.  Upon  Dowding  and  Staple  enter- 
ing the  passage,  George  ran  up  stairs,  exclaiming  at  the 
foot  of  them  as  he  was  ascending,  followed  by  Staple, — 
"  Damn  your  eyes,  if  you  come  here,  I'll  murder  you :" 
and,  whilst  in  the  act  of  ascending  them,  stabbed  Staple 
with  the  sword  stick  in  his  right  side.  The  instrument 
penetrated  the  chest  between  the  seventh  and  eighth  ribs, 
and  wounded  the  lungs  severely.  A  surgeon  was  inune- 
diately  called  to  his  assistance,  who  thought  him,  at  first, 
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in  a  dying  state.    He  continued  in  imminent  danger  for 
four  days,  after  which  he  gradually  recovered. 

At  the  time  when  Staple  was  stabbed  by  George  Hood, 
John  Hood  was  standing,  with  the  sword  in  his  hand,  in 
the  doorway  of  the  parlour  at  the  foot  of  the  staircase, 
and  Samuel  was  in  the  parlour  within  view  of  them. 

When  Dowding  was  called  upon  to  produce  the  war* 
rant,  he  stated  that  he  had  lost  it  in  the  affiray.  That  he 
had  it  in  his  hand  when  he  read  it  under  the  window ;  and 
that  he  never  saw  it  afterwards.  That  he  searched  his 
pocket  for  it,  as  he  was  carrying  Samuel  Hood  to  prison, 
after  he  had  advanced  about  a  mile  and  a  half  from  the 
house  at  Bemerton,  on  his  way  to  the  county  gaol ;  but 
could  not  find  it.  And  that  he  directed  a  boy  to  look 
caiefully  for  it,  on  the  road  between  the  house  of  Samuel 
Hood  at  Bemerton,  and  the  place  where  he  first  missed 
it;  and  the  boy  swore  that  he  had  made  a  carefiil  search, 
bot  without  finding  it. 

The  counsel  for  the  prisoners  insisted,  that  as  notice 
to  produce  the  warrant  had  not  been  given  to  the  pri- 
8oners,  and  as  it  was  not  proved  that  the  house  of  Samuel 
Hood  had  been  searched  for  it,  secondary  evidence  of  its 
eoDtents  ought  not  to  be  received ;  but  the  learned  Judge 
thought  otherwise,  and  overruled  the  objection. 

It  was  then  contended  by  the  counsel  for  the  prisoners, 
that  they  were  entitled  to  an  acquittal,  assuming  the  con- 
tents of  the  warrant  to  have  been  correctly  stated,  inas- 
much, as  the  Christian  name  of  George  Hood  was 
omitted,  that  therefore  it  was  an  illegal  warrant  for  want 
of  a  more  specific  designation  of  the  person  for  whom  it 
was  intended,  and  would  not  justify  the  apprehension  and 
detainer  of  the  prisoner.  The  learned  Judge  thought 
this  objection  deserving  of  more  consideration  than  the 
fomier  one ;  and  reserved  to  the  prisoners  the  benefit  of 
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it  in  case  of  a  conviction,  but  refused  to  stop  the  proee* 
cution. 

When  the  case  for  the  prosecution  was  closed,  the 
coimsel  for  the  prisoners  insisted  that  Samuel  and  John 
Hood  were  entitled  to  have  an  acquittal  entered,  on  the 
ground  of  there  being  no  evidence  to  be  left  to  the  jury, 
to  implicate  either  of  them  in  a  charge  of  murder,  in 
case  the  wound  given  to  Staple  by  George  Hood  had 
occasioned  his  death.  But  I  thought  otherwise,  con- 
ceiving that  if  the  jury  should  be  of  opinion  that  all  the 
prisoners  had  acted  in  concert,  with  a  premeditated 
design  to  resist  the  lawful  apprehension  of  George  Hood, 
and  with  that  determination  had  armed  themselves  to 
effect  that  purpose  by  violence,  and  were  encouraging, 
aiding,  and  abetting  George  Hood  in  the  commission  of 
the  act  which  was  the  subject-matter  of  the  indictment, 
all  would  be  implicated  in  the  same  degree  of  guilt,  and 
be  equally  responsible  by  whatever  hands  the  blow  might 
be  inflicted. 

Witnesses  were  then  called  for  the  prisoners,  and  the 
daughter  and .  two  of  the  sons  of  Samuel  Hood,  not 
included  in  the  indictment,  were  examined,  and  the 
wife  also  of  Samuel  Hood  was  offered  as  a  witness; 
but  the  learned  Judge  thought  that,  under  the  circum- 
stances, her  testimony  could  not  be  received,  and  rejected 
it. 

The  jury  found  the  prisoner  George  Hood  guilty,  and 
acquitted  Samuel  and  John. 

The  learned  Judge  directed  sentence  of  death  to  be 
recorded,  but  submitted  the  propriety  of  the  conviction 
to  the  consideration  of  all  the  Judges. 

This  case  was  argued  in  Michaelmas  term,  1830, 
before  all  the  Judges,  except  AlIsxandbr,  C.  B.,  LrrrtB- 
DALB,  J«,  and  Aldbrson,  J. 
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Coleridge  for  the  prisoner,  (a)  The  warrant  as  proved 
did  not  justify  the  arrest,  and  therefore  the  case  would 
DOt  have  amounted  to  murder  if  death  had  ensued.  4- 
wairant  was  clearly  necessary  to  arrest  on  a  charge  of 
misdemeanor  committed  and  past.  Every  warrant  ought 
to  specify  the  offence  charged ;  the  authority  under  which 
arrest  is  to  be  made ;  the  person  who  is  to  execute  it ; 
and  the  person  to  be  arrested.  And  the  principle  is  that 
the  party  charged  may  know  that  he  is  bound  to  obey  it. 
He  is  not  required  to  take  the  officer's  word  for  his  being 
the  man.  Upon  these  principles  general  warrants  have 
been  held  iUegaU  Money  v.  Leach,  3  Burr.  1742.  Lord 
Mansfield  there  says,  ^^  it  is  not  fit  that  the  receiving  or 
judging  of  the  information  should  be  left  to  the  discretion 
of  the  officer.  The  magistrate  ought  to  judge,  and  should 
ff:Qe  certain  directions  to  the  officers.  That  is  so  upon 
reason  and  convenience.^  ^Then  as  to  authorities, 
Hale  and  all  others  hold  such  an  uncertain  warrant  void, 
and  there  is  no  case  or  book  to  the  contrary .''  3  Burr. 
1766, 1767. 

In  Fosters,  p.  312,  s.  9,  it  is  said,  ^^  But  if  the  process 
be  defective  in  the  frame  of  it,  or  if  there  be  a  mistake 
in  the  name  or  addition  of  the  person  on  whom  it  is  to 
be  executed,  or  if  the  name  of  such  person  or  of  the  offi- 
cer be  inserted  without  authority  and  after  issuing  of  the 
process,  or  the  officer  exceed  the  limits  of  his  authority 
and  be  killed,  this  will  amount  to  no  'more  than  man- 
slaoghter,  in  the  person  whose  liberty  is  so  invaded.'*'^ 

In  Sir  Henry  Ferraris  case,  Cro.  Car.  371,  the  warrant 


(i)  Coleridge  firtt  attempted  to  argue  that  eecondarf  evidence  of  the  wanrant  was 
improperlj  leeeived;  bat  as  Lord  TENTKEoiif  very  soon  intimated,  with  the  concar- 
renoe  of  the  rest  of  the  Jodges,  that  thb  point  was  ontenaUe,  it  la  unnecesaary  to  notice 
tfaeugnment 
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was  held  bad  becaude  he  was  called  knight  in  it,  and  was 
in  truth  not  a  knight  but  a  baronet.    These  authorities 
show  that  a  mistake  vitiates  the  warrant.    But  here  there 
is  no  name,  not  merely  a  wrong  name ;  it  violates  the 
principle  that  a  warrant  should  contain  a  distinct  and 
unequivocal  intimation  to  the  individual  that  he  is  the 
person  meant  to  be  apprehended,  and  must  surrender  to 
the  officers.    It  is  not  merely  a  misdescription — ^it  is  no 
description.    Extrinsic  evidence  is  necessary  to  show  the 
fact  that  he  is  the  person  meant.    There  happen  to  be 
several  persons  answering  to  the  description  of  Hood, 
son  of  Samuel  Hood,  and  no  one  of  them  is  bound  to 
obey.    The  warrant  certainly  cannot  be  good  against 
all.    The  same  principle  applies  as  in  the  cases  relating 
to  the  person  to  whom  the  warrant  is  directed.    In  Rex 
V.  Weir^  1  B.  &  C.  288,  it  was  argued  that  "  the  consta- 
bles of  W."  was  a  designatio  personarum  sufficient  to 
justify  the  persons  answering  that  description  without 
naming  them ;  but  that  was  denied  by  the  Court ;  and 
Batlet,  J.,  in  giving  judgment,  put  it  on  the  principle 
that  the  party  to  be  arrested  should  know,  by  the  war- 
rant, that  the  parties  bearing  the  warrant  are  authorized 
to  execute  it.    He  also  cited  Reynolds  v.  Hankin^  4  B.  & 
A.  536.    Rolph  V.  Peckham,  6  B.  &  C.  164.    Aguila  Cok 
V.  Hindson  and  others^  6  T.  R.  234.     Wilks  v.  Lorck,  2 
Tau.  399.    That  Brown  was  present,  and  pointed  George 
Hood  out  as  the  object  of  the  warrant,  cannot  amend 
the  case.    That  might  lead  to  dispensing  wit^  all  war- 
rants.   The  warrant  itself  should  inform  the  party  for 
what,  by  whom,  and  under  what  authority  he  is  arrested. 
These  particulars  cannot  be  supplied  by  parol.    If  so  no 
warrant  at  all  would  be  necessary,  and  a  magistrate  might 
order  by  parol. 

Coleridge  was  then  proceeding  to  argue  that  the  wife 
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6f  l^muel  Hood  was  competent  for  George  Hood,  when 
Gaselsb,  J.  interposed,  and  said  that  point  had  been 
decided  by  the  Judges,  and  read  from  his  note-lyook  the 
following  case  of  Rex  v.  Smithy  upon  which  Lord  Tbn- 
TBBBBN  said  that  the  point  was  untenable,  and  it  was 
abandoned. 

The  Judges  were  Vmanimously  of  opinion  that  thd 
warrant  was  bad  because  it  omitted  the  Christian  name ; 
it  should  have  assigned  some  reason  for  the  omission^ 
and  hare  given  some  distinguishing  particulars  of  George 
Hood ;  and  the  conviction  was  held  wrong« 


REX  V.  JOSEPH  SMITH,  CHRISTOPHER  COBBEY, 
WILLIAM  BRISTERS,  and  RICHARD  DRAPER. 

Ob  an  ladictmetit  agunit  seTeral  prisonerB,  the  wife  of  dnj  one  of  tham  ia  inadmlieubb 

as  a  witneas. 

Thb  prisoners  were  tried  before  Mr.  Justice  Littlb- 
DALB,  at  the  Spring  Assizes,  in  the  year  1826,  for  the 
couDty  of  Lincoln,  on  an  indictment  for  burglary. 

Cobbey  and  Draper,  in  their  defence,  set  up  an  alibi. 

Draper,  after  having  called  and  examined  one  witness 
to  prove  an  alibi  on  his  part,  proposed  to  caU  his  daugh- 
ter in  further  proof  of  the  alibi  set  up  by  him ;  but  it 
appearing  that  she  was  the  wife  of  the  prisoner  Smith, 
the  learned  Judge  thought  that  she  could  not  be  examined 
as  a  witness,  and  did  not  receive  her  evidence ;  for  though 
she  only  came  to  speak  as  to  Draper  being  at  one  place, 
which  had  nothing  to  do  with  Smith  being  concerned  in 
the  offence,  yet  her  evidence  would  go  to  show  that  the 
witness  for  the  prosecution  was  mistaken  as  to  Draper, 

tOL.  I.  37 


390  1  MOODY'S  CROWN  CASEa 

and  then  if  she  was  mistaken  as  to  one  it  would  weaken 
her.  evidence  altogether,  and  by  that  means  the  witness 
proposed  to  be  called  by  Draper  might  benefit  her  hus- 
band. 

Th6  prisoners  were  all  acquitted  of  the  capital  part  of 
the  charge,  but  found  guilty  of  grand  larceny,  and  the 
learned  Judge  passed  sentence  upon  them. 

After  the  trial  the  learned  Judge  had  doubts  whether 
he  did  right  in  rejecting  the  evidence  of  Draper^s  daugh- 
ter, and  therefore  he  submitted  this  case  for  the  opinion 
of  the  Judges* 

This  case  was  considered  in  Easter  Term,  1826,  at  a 
meeting  of  all  the  Judges,  and  they  all  thought  her  not 
competent  (except  Graham,  B.,  and  Littlbdalb,  J.),  and 
that  the  conviction  was  right,  (a) 


(a)  See  Rex  v,  Loeksr^  5  Esp.  107  ;  Res  v.  Sergeant^  R.  &  M.  N.  P.  C.  36S ;  JRex  vi 
Frederick,  Str.  1095.  1  Hale,  P.  C.  301 ;  Rex  ▼.  Cliziger,  3  T.  R.  263 ;  Rex  v.  ifl 
SaiaU,  WweeBter,  6  M.  &  &  19i;  BeniUy  ▼.  CooXr»  cited  2  T.  R.  265.  Bubioi»b,J. 
read  afuU  note  of  this  cafte  at  a  meeting  of  the  Judgee.^ 
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REX  V.  RICHARD  MATHER- 

Tbe  7  6.  3,  e.  S2, 1. 1,  was  not  repelled  by  the  45  G.  3,  c.  89,  ■•  1.    After  the  ktter 
■tatate,  uttering  a  forged  acceptance  wae  punishable  under  the  former* 

The  prisoner  was  convicted  before  Mr.  Justice  Pa&kb, 
at  the  July  Sessions  at  the  Old  Bailey,  in  the  year  1830, 
on  an  indictment  charging  him  with  ^^  uttering  and  pub- 
lishiog  as  true'^  a  forged  acceptance  of  a  bill  of  exchange. 

The  indictment  was  framed  on  7  G.  2,  c.  22,  s.  1. 

At  the  last  Spring  Assizes  at  York  the  learned  Judge 
was  informed  that  the  late  Mr,  fiaron  Huli^ock  had  held 
at  that  place,  that  this  statute  was  in  this  respect  repealed 
by  45  G.  3,  c.  89,  s.  1,  and  that  the  proper  form  of 
indictment  was  on  the  latter  statute,  which  makes  it  an 
offence  to  offer,  dispose  of,  and  put  away. 

In  consequence  of  that  decision  the  learned  Judge 
directed  the  judgment  to  be  respited,  and  reserved  the 
question  for  die  consideration  of  the  Judges. 

The  learned  Judge  had  since  found  that  in  FauntleroyU 
case,  2  Bingham,  413,  supra,  52,  the  verdict  was  entered 
on  the  count  chaining  the  prisoner  with  uttering  and  pub- 
lishing as  true  a  forged  deed,  and  no  objection  was  taken 
on  this  ground. 

In  Michaelmas  Term,  1830,  the  Judges  met  and  consi- 
dered this  case,  and  were  clearly  of  opinion  that  the  45 
6. 3,  c.  89,  s.  1,  had  not  repealed  the  7  G.  2,  c.  22,  s.  1, 
and  that  the  conviction  was  valid. 
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REX  V.  ISAAC  SOLOMONS. 

Under  the  3  6. 4,  c  24,  b.  8,  a  receiver  maj  be  indicted  &r  ftiony,  (bough  the  praiei- 

pal  ia  not  conyicted^  whatever  the  goods  are. 

The  prisoner  was  tried  and  convicted  at  the  October 
Old  Bailey  Sessions,  in  the  year  1830,  before  Mr.  Serjt. 
Arabin,  upon  most  satisfactory  evidence,  on  an  indict- 
ment (founded  on  3  G.  4,  c.  24,  s.  3,)  charging  him  with 
feloniously  receiving,  on  the  first  of  May,  in  the  sevendi 
year  of  the  reign  of  George  the  Fourth,  fourteen  watch 
movements  of  the  value  of  100/.,  the  goods  of  Robert 
MCabe  and  Charles  Strachan,  which  had  been  stolen  by 
a  certain  evilnlisposed  person,  he  well  knowing  the  same 
had  been  stolen,  against  the  statute. 

At  the  trial  it  was  contended,  by  the  prisoner's  coun- 
sel, that,  notwithstanding  the  statute  upon  which  the 
indictment  was  firamed,  the  offence  was  not  felony,  but 
misdemeanor  only,  the  principal  felon  not  having  been 
convicted.  Cited  Calebs  case,  Ryan  and  Moody's  Crown 
Cases,  supra,  II. 

The  third  section  enacts,  that  "  in  all  cases  where  the 
offence  of  any  person  receiving  stolen  goods  shall  be 
deemed  and  construed  to  be  felony,  such  offender  shall 
and  may  be  convicted  of  such  felony,  as  well  before  as 
after  the  trial  of  the  principal  felon,  and  whether  the  said 
principal  felon  shall  have  been  apprehended  or  shall  be 
amenable  to  justice  or  not,  that  the  receiver  was  made  a 
principal  felon.  By  the  stat.  of  the  3  W.  &  M.  c*  9,  s.  4, 
the  receivers  of  stolen  goods,  knowing  them  to  be  stolen, 
are  made  accessories  after  the  fact,  and  aa  such  become 
felons,  though  it  be  necessary  to  their  conviction  that  a 
principal  felon  be  discovered  and  legally  convicted.    The 
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10  G,  3,  c.  48,  enacts,  that  the  specific  receiver  therein 
described  should  be  punished  as  a  felon,  though  the  prin- 
cipal be  not  before  convicted,  and  whether  he  be  in  or 
out  of  custody. 

It  occurred  to  the  learned  Serjeant  to  submit,  that  the 
words  "  shall  be  deemed  and  construed  to  be  felony'' 
must  be  construed  to  mean  where  the  goods,  alleged  to 
have  been  stolen  and  received,  shall  appear,  upon  the 
evidence  for  the  prosecution,  to  have  been  taken  by  the 
original  offender  in  such  manner  and  under  such  circum- 
stances as  ^ould  make  the  original  taking  to  amount  in 
law  to  felony.  Unless  that  be  the  true  construction  of 
the  statute,  the  learned  Serjeant  conceived  that  in  the 
enactment  **  that  such  receiver  shall  be  convicted  of  felony 
before  the  trial  of  the  principal  felon,''  must  be  words 
without  any  meaning,  and  the  whole  statute  nugatory. 

Before  summing  up  the  learned  Serjeant  consulted  the 
learned  Judges  present,  who  thought  it  advisable  to  leave 
the  facts  to  the  jury ;  and  if  a  conviction  should  ensue, 
to  respite  the  judgment,  reserving  the  points  of  law  for 
the  consideration  of  all  the  Judges^ 

This  case  was  finally  considered  by  all  the  Judges  in 
Trinity  Term,  1831.  A  majority,  nine  against  six,  held 
that  this  was  a  felony,  though  the  principals  had  not  been 
convicted ;  and  that  Rex  v.  Cale^  supra,  11,  was  vfrong 
and  that  the  conviction  in  this  case  was  right 
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REX  V.  PETER  WITHERS. 

An  mjory  by  a  hammer  flung  at  a  penon,  whereby  the  skin  10  divided,  is  a  wound 

within  9  6.  4,  c  31,  s.  19. 

The  prisoner  was  tried  and  convicted  before  Mr. 
Baron  Vaughan  and  Mr.  Justice  Alderson,  under  the 
special  commission  for  the  county  of  Wilts,  in  December 
1830,  on  an  indictment  framed  under  the  provisions  of  9 
G.  4,  c.  31,  s.  12»(a) 

The  indictment  stated  that  the  prisoner,  on  the  23d  of 
November  last,  at  the  parish  of  Ogboume  St.  Andrews, 
in  the  county  of  Wilts,  unlawfully,  and  maliciously  and 
feloniously  assaulted,  and  with  a  hammer  struck,  cut, 
and  wounded  Oliver  Cully  Codrington  in  and  upon  the 
head  and  face,  with  intent  to  murder  him ;  second  count, 
with  intent  to  disable ;  fourth,  with  intent  to  resist  his 
lawful  apprehension  for  an  offence,  to  wit,  the  offence  of 
riot,  for  which  he  was  then  and  there  liable  by  law  to  be 
apprehended. 

Fifth,  and  subsequent  counts  stated  the  nature  of  the 
instrument  with  which  the  wound  was  inflicted  differently, 
viz.  "with  divers  pieces  of  iron  and  with  hammers, 
unlawfully  and  maliciously  wounded  the   said  Oliver 


(a)  Which  statate  enacts,  **  That  if  any  person  shall  nnlawfblly  and  malieioosly 
cut,  stab,  or  wound  any  person,  with  intent  to  murder  or  to  maim,  or  to  disfigure,  or  to 
disable,  or  to  do  some  other  grievous  bodily  harm,  or  with  intent  to  resist  or  prevent 
the  lawful  apprehension  or  detainer  of  the  party  so  offending,  for  any  offence  for  which 
he  may  be  liable  by  law  to  be  apprehended  or  detained,  every  such  offender,  Slc  shall 
be  guilty  of  felony  punishable  with  death :  Provided  always,  that  in  case  it  shall 
appear  on  the  trial  that  such  cutting,  stabbing,  or  wounding  were  committed  under 
such  circumstances  that  if  death  had  ensued  it  would  not  in  law  have  amounted  to  the 
crime  of  murder,  the  person  so  indicted  shall  be  acquitted.** 
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CoUey  Codrington,  with  intent  to  do  him  grievous  bodily 
harm,  6ic. 

Mr.  JBaskerville,  a  magistrate  for  the  county  of  Wilts, 
having  received  information  that  a  number  of  persons 
armed  with  axes,  hammers,  bill-hooks,  bludgeons,  and 
other  offensive  weapons,  were  riotously  assembled  at 
Rockley,  in  the  parish  of  Ogboume  St.  Andrews,  between 
9  and  10  o'clock  on  the  morning  of  the  23d  of  November 
then  last,  mounted  his  horse  and  rode  out  to  meet  them ; 
on  advancing  to  them,  he  asked  them  the  occasion  of 
their  meeting,  and  they  stated  that  they  were  assembled 
with  the  determination  of  breaking  machines:  he  told 
them  that  in  doing  so  they  would  commit  an  act  that 
would  subject  them  to  transportation,  and  advised  them 
to  go  home  peaceably.     The  prisoner  Withers  was 
amongst  them  when  more  than  one  of  them  said,  '^  they 
did  not  care  a  damn  for  the  magistrates,  for  although 
they  were  at  present  only  forty  or  fifty  in  number,  there 
were  thirteen  or  fourteen  hundred  others  over  the  hills 
waiting  to  join  them.''    Mr.  Baskerville  said  he  did  not 
care  if  their  numbers  were  14,000,  he  should  not  allow 
the  breaking  of  machines  whilst  in  his  presence,  if  he 
could  prevent  it.     Ohver  Colley  Codrington,  the  prose- 
cutor, them  came  up,  and  addressed  them  also  in  the 
hopes  of  prevailing  on  them  to  go  home  peaceably  and 
quietly :  instead  of  doing  so,  they  went  on  in  a  body 
surrounding  and  pressing  upon  Mr.  Baskerville  and  the 
prosecutor,  who  were  trying  to  keep  them  back.    The 
prisoner  Withers,  who  was  in  the  mob  with  a  black- 
smith's hammer  on  his  shoulder,  came  up  to  Mr.  Basker- 
ville, and  looking  him  in  the  face,  said,  ^  By  God,  we'll 
have  blood  or  money,"  upon  which  Mr.  Baskerville 
replied,  ^^  then  I'll  have  you,"  and  laid  hold  of  him,  but 
the  prisoner  extricated  himself  and  ran  away.     Mr. 
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Baskerville  drew  a  pistol  from  his  pocket  and  commaiid- 
ed  the  prisoner  to  stop,  but  he  continued  to  run  away. 
Mr.  Baskenrille  then  returned  the  pistol  to  his  pocket 
and  pursued  the  prisoner,  and  at  the  same  time  called 
upon  the  prosecutor  to  assist  him,  saying,  ^^  Pursue  the 
fellow,  he  has  demanded  my  money  .^^     Mr.  Baskerville 
came  up  to  the  prisoner  and  seized  him  a  seccHdd  time, 
but  receiving  several  blows  from  the  mob  behind  hiiD, 
and  one  very  severe  one  upon  the  arm  with  which  he 
held  the  i»'iscmer,  and  which  was  struck  useless  by  his 
side,  he  was  obhged  to  let  go  his  hold,  and  the  prisoner 
again  extricated  himself.     Mr.  Codrington  then  seized 
him  by  the  collar ;  but  receiving  blows  from  the  mob,  his 
horse  became  impetuous  and  unruly,  started^  and  the 
prisoner  again   disengaged    himself,   and    immediately 
threw  the  hammer  at  Mr«  BaskerviHe,  which  missed 
him:  he  then  picked  up  the  hammer  again,  and  fluog 
it  immediately  at  Mr.  Codrington,  which  struck  him 
on  the  right  side  of  the  head,  over  his  right  eye  and  nose. 
Mr.  Codrington,  from  the  effect  of  the  blow,  immediately 
fell  senseless  from  his  horse  upon  his  back  across  a  low 
wall,  his  head  being  cm  one  side  of  the  wall  and  his  legs 
on  the  other,  and,  to  use  the  expression  of  the  witness, 
Baskerville,  was  very  bloody,  and  had  a  wound  on  the 
eye  and  by  the  side  of  the  nose. 

Mr.  Codrington's  account  of  the  injury  he  received 
was  in  the  foUowii^  words :  "  I  remember  pulling  my 
horse  up  and  attempting  to  pursue  the  man,  BSki  I 
remember  nothing  more ;  I  came  to  my  senses  in  about 
two  hours ;  I  found'  myself  in  Mr.  Baskerville's  house 
and  a  surgeon  bleeding  me ;  the  principal  blow  was  orer 
my  right  eye  and  nose ;  my  face  and  clothes  were  all 
over  blood,  a  scar  is  now  to  be  seen  by  the  side  of  my 
nose  an  inch  and  a  half  long  where  the  skin  was  broken.'* 
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The  prisoner  had  taken  the  hammer  from  a  black- 
smith's shop  at  8  o'clock  in  the  morning  of  the  same  day ; 
the  weight  of  the  iron  part  or  head  of  it  was  five  pounds 
or  more :  it  is  what  is  commonly  called  a  blacksmith's 
fimshing  hammer,  one  end  of  it  round  and  the  surface 
flat,  the  other  end  sharp  to  draw  out  with. 

The  surgeon  was  not  called  to  describe  the  nature  of 
the  wound. 

The  juiy  found  the  prisoner  guilty,  and  on  being  asked 
upon  which  count,  they  said  we  find  all  the  intentions  but 
the  first  to  murder,  yiz.  to  disable,  to  do  grievous  bodily 
harm,  and  to  resist  his  lawful  apprehension. 

The  question  reserved  for  the  opinion  of  the  Judges  is, 
iriiether  the  injury  received  by  Mr.  Codrington,  from  the 
hammer  thrown  by  the  prisoner,  can  be  considered  as 
either  a  stab,  cut,  or  wound,  within  the  true  construction 
of  the  statute  upon  which  the  indictment  is  framed. 

This  case  was  considered  in  Hilaiy  Term,  1831,  by  all 
the  Judges,  (except  Gaselbb,  J.  Parke,  J.,  and  Bolland, 
B.,)  and  they  were  unanimously  of  opinion  that  the  injury 
stated  in  the  case  amounted  to  a  wound  within  the 
statute,  and  that  the  conviction  was  right. 
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REX  V.  THOMAS  TREHARNE  the  Younger. 

Where  a  11811118  mikes  «ti  oSeooe  cooimitted  after  a  griven  day,  triable  in  the  eoonty 
where  the  party  is  apprehended,  and  aotboriEea  laying  it  aa  if  commitled  b  thit 
eoonty,  and  does  not  vary  the  natare  and  character  of  the  ofienoe,  it  is  no  objedioB 
that  the  day  laid  in  the  indictment  is  before  the  day  the  statate  meatioBi,  if  Uh 
offeree',  were  in  fact  ooomiitted  after  that  day. 

Thomas  Evans  and  Thomas  Trehame  the  younger, 
who  had  been  apprehended  in  the  county  of  Cannartben, 
were  tried  before  Mr.  Baron  Bolland,  in  the  Spring 
assizes  for  that  county  in  the  year  1831,  upon  an  iodict- 
meat  which  charged,  that  they  on  the  2d  day  of  July, 
1830,  at  Llandovery,  having  in  their  possession  a  promis- 
sory note  (set  out)  with  an  indorsement  upon  the  same, 
viz.  that  of  the  payee  (set  out)  did  feloniously  make, 
forge,  and  counterfeit,  and  assists  in  making,  forging,  and 
counterfeiting  on  the  said  note  an  indorsement  (set  forth 
in  the  indictment,)  with  intention  to  defraud  one  David 
Davies. 

There  was  no  evidence  to  show  where  the  indorsement 
alleged  to  be  faise,  (viz.  the  second  indorsement)  was  put 
upon  the  note.  The  note  was  first  seen  (with  the  last 
mentioned  indorsement  upon  it)  in  the  possession  of  the 
prisoner  Evans,  in  the  county  of  Glamorgan,  on  the  13th 
of  September,  1830.  The  fact  Of  the  forgery  rested  upon 
the  evidence  of  the  prosecutor,  and  four  other  witnesses, 
who  proved  the  handwriting  not  to  be  that  of  the  prose- 
cutor, and  upon  statements  made  by  the  prisoner  Trehame 
to  several  persons  who  were  examined.  When  the  case 
for  the  prosecution  was  closed,  it  was  objected  by  the 
counsel  for  the  prisoners. 

First,  that  the  first  indorsement  on  the  note,  viz.  that 
of  the  payee,  was  so  badly  written  as  to  be  illegible,  and 
that  the  note  was  therefore  not  negotiable. 
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Secondly,  that  the  date  of  the  note  being  the  2d  day 
of  July,  and  the  false  indorsement  being  charged  to  have 
been  made  out  on  that  day,  and  there  being  no  eyidence 
to  show  that  the  forgery  was  committed  in  Carmarthen- 
shire, the  offence  could  not  be  tried  in  that  county  under 
the  11  G.  4,  &  1  W.  4,  c.  66,  s.  24,  as  that  statute  did 
Dot  ccHne  into  operation  till  the  20th  of  July,  (a) 

The  learned  Judge  was  of  opinion  that  the  first  objec- 
tion could  not  ayail  the  prisoners,  as  the  first  indorse- 
ment^ though  badly  written,  had  been  acted  upon,  as 
being  a  valid  and  perfect  indorsement^  by  the  prisoner 
Evans,  who  arrested  the  prosecutor  for  the  amount  of  the 
note;  and  the  learned  Judge  did  not  feel  himself  called 
upon  to  withdraw  the  case  from  the  consideration  of  the 
jury  upon  the  second  objection* 

iPhe  learned  Judge  told  the  juiy  that  he  thought  there 
was  no  evidence  that  the  forgery,  if  committed,  was  com* 
mitted  in  Carmarthenshire ;  and  left  it  to  them,  if  they 
were  sati8fi;ed  that  the  indorsement  alleged  to  be  false  was 
so,  and  that  the  prisoners  or  either  of  them  had  forged 
it,  to  say  whether  the  forgery  was  committed  before  or 
after  the  20th  of  July. 

The  jury  acquitted  Evans  and  found  Trehame  guilty, 
and  that  the  forgery  was  committed  after  the  20th  of  July. 
It  was  then  submitted  by  the  prisoner's  counsel  in  arrest 
of  judgment,  that  this  case  required  the  time  to  be  so 
stated  as  to  bring  it  within  the  jurisdiction  of  the  Court ; 
the  time  on  the  face  of  the  indictment  was  the  2d  July, 
when  the  45  G.  3,  was  in  force ;  if  the  time  was  material, 
it  must  be  taken  to  have  reference  to  the  statute  of  the 
45  G.  3,  then  in  force,  and  the  prisoner  could  not  be  tried 
in  the  county  of  Carmarthen  for  the  offence  unless 
coimnitted  in  that  county ;  and  that  as  there  was  no 


(a)  The  last  aection  of  the  ftatato  enacts,  that  it  shall  take  efiect  oo  the  diet  dtjof 
July,  but  the  sCatate  did  not  receive  the  royal  assent  till  the  S3d. 


300  1  MOODY^  CROWN  CASES. 

eyidence  that  the  forgery  was  committed  in  Carmarthen- 
shire, and  the  learned  Judge  had  directed  the  juiy  to 
satisfy  themselves  whether  the  offence  was  committed 
after  the  20th  July,  and  they  had  so  found,  and  as  the 
indictment  charged  the  offence  to  have  been  committed 
on  th6  2d  of  July,  the  verdict  could  not  support  any 
judgmeut.  Rex  v.  Napper^  supra,  44,  and  Rex  v.  Brom^ 
M.  dz:  M.  163,  were  cited  as  authorities. 

The  learned  Judge  respited  the  judgment  till  the  next 
assizes,  in  order  that  the  opinion  of  the  Judges  might  be 
obtained  upon  the  question. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Park,  J.,  Vaughan,  B.,  and  Taunton,  J^) 
in  Easter  Term,  1831;  and  they  were  unanimously  of 
opinion,  that  as  the  forgery  was  the  same  dfence  before 
the  20th  of  July,  1830,  as  afterwards,  and  this  statute 
only  entitled  the  prosecutor  to  charge  in  that  coanty, 
what  before  he  must  have  charged  in  another,  but  made 
no  provision  fpr  varying  the  charge  or  introducing  any 
additional  statement,  whatever  charge  would  before  the 
statute  have  been  sufficient  in  the  county  in  which  the 
offence  must  have  been  then  laid,  will  be  sufficient  in  the 
county  in  which  the  trial  is  had ;  and  the  conviction  was 
therefore  affirmed. 


REX  V.  CHARLES  CULLEN. 

A  request  under  11  6.  4,  and  I  W.  4,  c.  66,  s.  10,  mast  import  on  the  fiice  of  it  to  In 
a  request ;  and  if  the  words  have  not  necessarily  that  effect,  but  are  lo  imdentood 
in  trade,  there  must  be  an  Uanundo  to  txpUiin  Hum, 

StmUe,    A  request  need  not  be  addressed  to  any  particular  persoD. 

Thb  prisoner  was  tried  before  the  Honourable  C  EL 
Law,  Common  Serjeant,  at  the  Old  Bailey  Seaaons, 
in  Dec'ember,  1830,  on  an  indictment  which  chai^ged 
that  he  on  the  19th  of  November,  1   W.  4,  at,  &c^ 
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* 

feloniouslj  did  utter,  dispose  oft  and  put  off  to  one 
John  Smith  a  certain  forged  request  as  follows ;  that  is 
to  say, 

"  Per  Bearer, 

"  2  y  Counterpain, 

«T.  Davies. 

"E.   TWBLL. 

«  88,  Aldgate." 
with  intent  to  defraud  John  Lanison  and  others,  he  the 
said  Charles  Cullen  at  the  time  of  his  so  uttering,  dis- 
posing of,  and  putting  off  the  said  request,  then  and  th^re 
well  knowing  llie  same  to  be  forged,  against  the  form  of 
the  statute,  and  against  the  peace,  &c. 

The  prisoner,  who  had  been  in  the  service  of  Mr. 
Davies  as  porter,  but  had  then  left  it,  went,  on  the  19th 
of  November,  1830,  to  the  bouse  of  Messrs.  John  Lani- 
flOD,  White,  and  Lupton,  warehousemen,  53,  Bread-street, 
and  produced  to  John  ^ith,  a  servant  of  Laniscm  and 
Co.,  a  paper,  of  which  the  following  is  a  copy : — 

"  Per  Bearer, 

^^  2  y  superior  Counterpain, 

«  T.  Davies. 
*'  E.  TwBix. 

«  88,  Aldgate.'' 
Smith,  in  consequence  of  the  prisoner's  producing  the 
paper,  delivered  the  counterpanes  to  him:  they  were 
worth  27«.  Davies  was  a  customer  of  Lanison  and  G)., 
and  lived  at  88,  Aldgate;  Smith  did  not  then  know 
Twell,  he  gave  credit  to  the  signature  of  Davies ;  Twell 
was  in  the  employ  of  Davies,  and  had  authority  from  him 
in  his  absence  to  write  an  order  for  goods  in  his  name  in 
this  form,  but  Twell  had  no  authority  to  employ  any 
other  person  to  write  the  same ;  the  paper  produced  was 
iK)t  the  writing  of  Davies  nor  of  TweU,  nor  signed  by  the 
authority  of  Davies. 
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The  following  bill  of  parcels  was  made  and  deliyered 
to  the  prisoner  with  the  goods : — 

**  Bought  of  Lanison,  White,  and  Lupton,  two 
V  fine  counterpanes,  13«.  6d^  11.  Is.^ 

Mr.  Davies  said  they  generally  wrote  their  orders, 
"  Send  per  bearer,''  or  "  per  bearer ;"  and  that  such  orders 
as  these  are  common  in  their  business. 

Mr.  Lee  objected,  on  behalf  of  the  prisoner,  that  the 
paper  produced  did  not  purport  to  be  a  request  within 
the  meaning  of  the  statute:  no  particular  person  was 
requested,  nor  was  it  addressed  to  any  particular  person ; 
and  that  the  same  construction  which  was  put  on  the 
word  order  in  the  former  statutes,  applied  to  the  word 
request  in  the  11  G.  4,  &  1  W.  4,  c.  66,  s.  10. 

The  jury  found  the  prisoner  guilty,  and  said  that  they 
considered  the  paper  as  a  request  for  the  dehvery  of  the 
goods  mentioned  in  it,  and  that  such  papers  were  in  trade 
so  considered. 

The  learned  Common  Serjeant  respited  the  sentence 
to  take  the  opinion  of  the  Judges,  whether  the  instru- 
ment set  forth  in  the  indictment  is  upon  the  face  of  it 
one  of  those  instruments;  namely,  a  request  for  the 
delivery  of  goods,  the  knowingly  uttering  of  which  is 
prohibited  by  the  11  G.  4,  &  1  W.  4,  c.  66,  s.  10;  and 
particularly  whether  the  want  of  any  address  was  a  valid 
objection.  See  the  case  of  Jories^  1  LfCach,  53,  and  of 
Clinch^  p.  540. 

In  Easter  Term,  1831,  at  a  meeting  of  all  the  Judges, 
(except  Park,  J.,  Vaughan,  B.,  and  Taunton,  J.,)  this 
case  was  considered,  and-  they  were  unanimously  of 
opinion  that  the  words  "  per  bearer"  did  not  necessarily 
import  "  send  per  bearer :"  they  might  mean  "  I  have 
sent  per  bearer,"  and  that  thiBre  ought  to  have  been  an 
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innuendo  to  explain  them.    Thej  seemed  to  think  the 
address  not  necessary. 
The  judgment  was  arrested. 


REX  V.  WILLIAM  DEELEY. 

Addi0f  a  ftise  deieriiition  to  the  name  df  a  penon,  who  must  be  named,  is  &ta], 
though  it  be  not  neceasarj  to  gi?e  any  detcrii^tioo. 

The  prisoner  was  tried  before  the  Honourable  C.  E. 
Law,  Common  Serjeant,  at  the  Old  Bailey  Sessions  in 
February,  1831,  upon  an  indictment  for  feloniously 
marrying  Elizabeth  Chant,  widow,  Elizabeth  Rowe,  his 
wife,  being  then  alive. 

It  appeared  in  evidence  that  Elizabeth  Chant  was,  in 
fact  and  by  reputation,  a  single  woman,  and  an  objection 
was  taken,  that  she  was  improperly  described  in  the 
indictment  as  a  widow. 

The  jury  found  the  prisoner  guilty. 

The  learned  Common  Serjeant  respited  the  sentence, 
to  take  the  opinion  of  the  Judges  on  the  validity  of  this 
objection. 

At  a  meeting  of  the  Judges  in  Easter  Term,  1831,  this 
case  was  considered  by  all  the  Judges,  (except  Park,  J., 
Garrow,  B.,  Vaughan,  B.,  and  Taunton,  J.,)  and  they 
were  unanimously  of  opinion  that  the  misdescription  was 
&tal,  though  it  was  not  necessary  to  have  stated  more 
than  the  name  of  the  party. 
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REX  t>.  ROBERT  KIRKWOOD,  JAMES  COLLYER,  and 

WILLIAM  CALVERT. 

If  several  make  distinct  parts  of  a  forged  instniment,  each  is  a  principal^  though  hs 
does  not  know  by  whom  the  other  ports  are  ezecated,  and  though  it  b  finished  by 
one  alone,  in  the  absence  of  the  others. 

Tub  prisoners,  Kirkwood,  CoHyer  and  Calvert,  were 
tried  before  Mr.  Justice  Luttledale,  at  the  Spring  Assizes 
for  the  county  palatine  of  Lancaster,  in  the  year  183  L 

Jonathan  Dale,  who  was  in  the  same  indictment,  made 
his  escape  from  the  castle  at  Lancaster  during  the  assizes 
before  that  trial  came  on. 

The  first  count  of  the  indictment  was  against  J.  Dade 
(otherwise  called  Jonathan  Day),  and  Robert  Kirkwood, 
for  forging  a  bill  of  exchange  of  the  tenor  following ;  that 
is  to  say, 

« No.  477.  £150  IO5.  Manchester  Bank,  17th  of 
December,  1830.  Two  months  after  date,  pay  to  Mr. 
Samuel  Cooke,  or  order,  one  hundred  and  fifty  poiiads 
ten  shillings,  value  received. 

**  For  Benjamin  Heywood  and  Co. 

^^  Benjamin  Hetwood. 
"  To  Messrs.  Masterman,  Peters, 
Mildred  Masterman  and  Co., 
Bankers,  London.'^ 

with  intent  to  defiraud  Benjamin  Heywood,  and  against 
Collyer  and  Calvert,  for  aiding,  abetting,  counselling,  and 
procuring  said  Dade  and  Kirkwood  to  commit  said  felony 
and  forgery. 

Second  count  against  Dade  only,  for  olSering,  uttering, 
disposing  of  and  putting  off  said  bill  with  like  intent. 

Third  and  fourth,  same  as  first  and  second,  but  vrith 
like  intent  to  defiraud  Wm.  Masterman  and  others. 
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Fifth  and  sixths  the  like  to  defraud  Samuel  Cooke, 
Seyenth^  against  Dade  and  Kiri^wood  for  forging  an 
acceptance  to  said  bill,  whose  tenor  follows  >-* 

"  Accepted, 

^  MASTSaMAN  AND  Co.'* 

with  intent  to  defraud  said  Wm.  Masterman  and  others, 
and  against  G>llyer  and  Calvert  for  aiding,  &c.,  said 
Dade  and  Kirkwood  to  commit  said  felony.  Eighth 
count  against  Dade  only,  for  offering  said  acceptance 
with  like  intent.  Ninth  count  against  Dade  and  Kirk- 
wood for  forging  said  indorsement  of  said  bill,  whose 
tenor  follows : — 

"  Samuel  Cookb.** 
with  intent  to  defraud  Samuel  Cooke,  and  against  Colly w 
and  Calvert  for  aiding,  &c.,  as  before.     Trath  count 
against  Dade  cmly,  for  ofiering,  &c.,  indorsement  with 
like  intent. 

In  the  course  of  the  then  last  year,  a  person  of  the 
name  of  Wilson,  who  was  examined  as  a  witness  for  the 
crown,  concocted  a  plan  with  CoUyer  and  Calvert  to 
raise  money  by  means  of  forged  bilk  of  exchange,  and 
Dade  became  a  party  to  this  plan.  It  was  determined 
amongst  them  that  Heywood's  bank  at  Manchester  was 
to  be  the  bank  whose  bills  were  to  be  forged,  and  they 
cansed  a  real  bill  to  be  procured  from  Heywood's  bank. 

It  was  finally  agreed  that  Dade  should  fill  up  the  bills, 
and  when  the  agreement  was  made  with  Dade,  Kirkwood 
was  present ;  but  it  did  not  appear  that  Kirkwood  knew 
any  thing  of  what  had  been  previously  arranged  amongst 
the  parties,  or  that  he  knew  that  Dade  had  agreed  to  fin 
them  up,  as  no  evidence  was  given  that  Kirkwood  took 
any  part  in  the  conversation ;  at  the  meeting,  Wilson 
paid  money  to  Kirkwood  on  account  of  other  transac- 
ti(ms.  But  at  that  meeting,  Wilson  told  Kirkwood  tiiat 
he  wanted  the  bill  engraved  which  had  been  procured 

Vol.  I.  39 
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from  He3rwood's ;  and  Kirkwood  tdd  Wilson  he  would 
do  it  for  him,  and  he  would  do  any  thing  be  wanted  in 
that  line,  and  20/.  was  the  price  mentioned  for  which  he 
was  to  do  it. 

In  three  weeks  or  a  month  after  this  Wilson  saw  Kirk- 
wood again,  and  gave  him  full  instructions  what  to  do, 
and  made  arrangements  with  him  for  20/.,  and  he  was  to 
cut  the  bill  plate  and  print  about  twenty  of  th^n,  and  on 
that  day  Wilson  gave  him  the  bill  and  paid  him  a  balance 
to  make  up  20/.,  this  20/.  Wilson  had  received  frmn 
CoUyer  to  pay  on  account  of  the  bill  being  done.  After 
this  WUson  had  communication  with  CoUyer  and  Calvert 
about  Heywood's  bills,  and  in  two  or  three  weeks  after 
Wilson  again  saw  Kirkwood,  and  Kirkwood  showed  him 
the  plate,  and  he  and  Kirkwood  agreed  that  Kirkwood 
should  procure  the  paper,  which  he  did,  and  Wilson 
gave  his  opinion  which  was  nearest  Heywood's  paper, 
and  the  bills  were  to  be  done  upon  that,  and  in  a  few 
days  Kirkwood  gave  Wilson  twenty-seven  engravings 
of  the  plate  of  Heywood.  Wilson  afterwards  delivered 
the  bills  so  engraved  to  Calvert,  to  give  to  Dade.  There 
were  various  other  meetings  between  Wilson,  Dade, 
CoUyer  and  Calvert,  relative  to  these  bUls  about  the 
acceptance  of  Masterman,  but  the  part  Kirkwood  took 
in  the  business  ended  with  his  delivery  of  the  twenty-seven 
engravings  to  Wilson. 

The  biU  in  question  was  proved  to  be  a  fbigery,  the 
engraving  was  proved  to  be  an  impression  of  the  plate 
which  Kirkwood  had  shown  to  Wilson,  and  the  signature 
and  the  whole  of  the  fiUing  up  was  proved  to  be  in  Dade's 
handwriting. 

The  counsel  for  the  prosecution  referred  to  Rex  v. 
Bingley  and  others^  Russ.  &  Ryan,  C.  C.  446. 

AU  the  prisoners  were  convicted ;  but  after  the  trial, 
the  learned  Judge  doubted  whether  the  present  case 


SEX  «.  KIRKWOOD^IOI.  309r 

went  qoitie  the  length  of  that,  aod  ^diether  the  convic- 
tion as  far  as  related  to  Kirkwood  was  proper;  and, then 
if  it  was  wrong  as  to  him,  the  conviction  of  Collyer  and 
Calvert,  who  were  charged  as  accessories  before  the  fact, 
would  fall  to  the  ground  also,  inasmuch  as  Dade  was  not 
upon  his  trial. 

The  learned  Judge  resjMted  the  judgment  till  the 
next  assizes,  that  the  opinion  of  the  Judges  might  be 
taken. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  except  Garbow,  B.,  and  Patteson,  J^,  in  Trinity 
Term,  1831,  and  they  were  unanimously  of  opinion  that 
Rex  V.  Bingletf  was  rightly  decided,  that  the  ignorance 
of  Stansfield  and  Kirkwood  of  those  who  were  to  effect 
the  other  parts  of  the  forgery  was  immaterial,  it  was 
sufficient  if  he  knew  it  was  to  be  executed  by  somebody^ 
and  the  conviction  was  affirmed. 


REX  V.  JONATHAN  DADE,  ROBERT  KIRKWOOD, 
JOHN  STANSFIELD  and  Others. 


Tie  miken  of  the  papec  and  plate  refpeetively  for  the  porpoee  of  forging  a  note, 
tflerwardi  filled  up  by  a  third  peraoo,  are  principal!  in  the  forgery  with  that  person, 
tkongh  ettch  execnted  hia  part  in  the  abienc«  «f  lbs  otfaani  and  withoot  kaDwing 
by  whom  tiie  other  parte  are  executed. 


The  prisoners,  except  Dade,  who  had  made  his  escape, 
were  tried  before  Mr.  Justice  Littlbdale,  at  the  last 
Spring  Assizes,  for  the  comity  palatine  of  Lancaster,  in 
the  year  1831. 

First  count  was  against  Jonathan  Dade  (otherwise 
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Day),  Kjurkwood  and  Stansfield,  for  forging  a  promiaaoiy 
note,  whose  tenor  follows : — 

^  No.  3534.  Wirksworth  and  Ashbum,  £5. 

^^  I  promise  to  pay  the  bearer  on  demand  five  pounds, 
here  or  at  Messrs.  Smith,  Pa3me  and  Smith,  bankers, 
London,  value  received. 

«*  Worksworth,  12th  December,  1829. 

"No.  3534. 
"  For  Richard  Arkwright  and  Co. 

"  Charl^  Arkwbight. 
«*  Entered,  Woliam  Pbat,  ^S.'' 

with  intent  to  defraud  Richard  Arkwrigfat  and  others, 
and  against  Ccdlins,  Campbell  and  LkUiy,  for  aiding, 
abetting,  counselling  and  procuring  the  said  Dade,  Kirk* 
wood  and  Stansfield,  to  (x^mmit  said  Moay  and  forgeiy. 
Second,  same  as  first,  with  intent  to  defraud  Samu^ 
Smith  and  others.  Third,  same  against  Dade  only  for 
offering,  uttering,  disposing  of,  and  putting  off  said  foiled 
note,  with  intent  to  defraud  said  Richard  Arkwr^t  and 
others.  Fourth,  the  like  with  intent  to  defrawl  said 
Samuel  Smith  and  others.  Fifth,  the  like  with  intent  to 
defraud  George  Sjkes. 

In  the  month  of  August  last,  Collins  and  Campbell 
were  desirous  that  forged  notes  of  the  Wvksworth 
bank  should  be  prepared,  and  it  was  agreed  by  them 
that  a  person  of  the  name  of  Wilson,  who  was  examined 
as  a  witness  for  the  crown,  shouki  find  the  bottoms, 
which  is  a  slang  term  used  by  persons  who  deal  in  forged 
notes,  to  denote  paper  for  making  the  notes.  In  the 
course  of  that  month  Wilson  told  Stansfidd  there  were 
some  people  wanting  bottoms  for  making  Arkwright*s 
notes. 

Stansfield  agreed  to  make  the  bottoms;  200  were 
mmtioQed  as  being  the  number  wanted. 
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Bottoms  were  afterwards  delivered  by  Stansfield  to 
Wilson,  and  Wilson  gave  him  credit  for  350,  at  4«.  a 
piece,  which  came  to  70/. ;  but  Stansfield  in  fact  delivered 
358  to  Wilson :  a  discussion  then  took  place  about  the 
paper  being  such  as  was  wanted,  and  Stansfield  said  he 
thought  they  would  do  when  they  were  completed ;  that 
350  would  go. 

Stansfield  after  this  had  interviews  with  Dade  and 
Campbell ;  and  they  each,  at  different  times,  compli^ined 
of  the  paper :  Campbell  got  a  genuine  Wirksworth  note, 
and  Wilson  sent  it  to  Liddy.  Afl;er  this,  Wilson  gave 
the  bottoms  to  Campbell  to  take  to  Liverpool. 

About  a  week  after,  Wilson  sent  the  pattern  note  to 
Liddy ;  be,  Wilson,  saw  Kirkwood,  and  inquired  if  he 
was  the  engraver  firom  Liverpool ;  Kirkwood  asked  about 
Liddy  and  Campbell,  and  at  last  acknowledged  that  he 
was  the  engraver,  and  what  his  errand  was  with  Wilson, 
that  it  was  the  Wirksworth  notes.  He  said  he  had 
received  the  5/.  note  and  the  bottoms  from  Liddy ;  and  he 
said,  if  Wilson  had  a  mind,  he  should  have  the  plates,  as 
he  was  dissatisfied  with  Liddy  and  another  person  whom 
he  mentioned.  Some  di0erence  occurred  between  them, 
Kirkwood  and  Campbell,  and  Kirkwood  told  Wilson  he 
would  only  deal  with  him,  Wilson. 

Wilson  had  told  Dade  that  there  would  be  such  notes, 
and  he  would  have  to  fill  them  up ;  and  Dade  said  he 
would  do  so. 

After  this  Wilson  went  to  Liverpool,  and  saw  Kirk* 
wood,  who  showed  him  the  plate ;  and  said  that  was  the 
thing  that  the  job  was  to  be  done  with. 

The  next  day  Wilson,  Kirkwood,  and  Campbell  were 

together,  and  agreed  about  the  price  of  the  notes;  that 

Kirkwood  should  have  40/.  for  100  notes.    Wilson  took 

150,  and  paid  Kirkwood  60/.  for  them. 

The foUowingday  Kirkwood  brought  350,  and deliverec) 
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them  to  WilsoD,  in  the  neighbourhood  of  liTerpool;  and 
Wilson  deUvcred  them  to  Campbell. 

Wilson  and  Campbell  tlien  went  to  Selford  to  Dade's 
house,  and  delivered  the  notes  to  Mrs.  Dade. 

The  next  day  Dade  saw  the  notes,  and  aiq>roy6d  of 
them ;  and  he  was  to  fill  them  up  by  a  pattern  which 
Wilson  had  got  Gcom  Collins,  to  let  Dade  hare ;  and  Dade 
finished  the  notes  ofif.  Dade  promised  not  to  deliver  any 
of  them  till  he  saw  Wilson  again.  Collins  and  Campbell 
were  desirous  to  have  some  of  them  when  they  were 
ready,  this  was  on  the  4th  of  September.  The  note  in 
question  was  proved  to  be  a  forgery.  It  was  proved  to 
be  one  of  Stanlsfield's  make.  The  engraving  was  proved 
to  be  an  impression  firom  the  plate  which  Kirkwood 
showed  to  Wilson. 

The  filling  up  of  the  note  was  proved  to  be  in  Dade's 
writing.  It  did  not  appear  that  Stansfield,  either  before 
or  at  the  time  he  delivered  the  bottom  to  Wilson,  knew 
that  either  Dade  or  Kirkwood  had  or  were  to  have  any 
thing  to  do  with  the  transaction ;  neither  did  it  appear 
that  Kirkwood,  when  he  delivered  the  impression  of  the 
plate  to  Wilson,  knew  that  either  Dade  or  Stansfield 
h^d  or  were  to  have  any  thing  to  do  with  the  transact 
tion. 

The  counsel  for  the  crown  referred  to  the  case  of  Rex 
V.  Bingley  and  Others^  Russell  and  Ryan,  446. 

The  jury  found  Kirkwood,  Stansfield,  CoUins,  and 
Campbell  guilty ;  Liddy  not  guilty. 

But  the  learned  Judge  doubted  whether  the  present 
case  went  the  length  of  that ;  and  whether  the  convic- 
tion, as  far  as  related  to  Kirkwood  and  Stansfield,  was 
proper :  and  then,  if  it  was  wrong,  as  to  them,  the  con- 
viction of  CoUins  and  Campbell,  who  were  charged  as 
accessaries  before  the  fact,  would  fall  to  the  ground  also, 
inasmuch  as  Dade  was  not  upon  his  trial. 


REX  IV  DADELr-.1831.  811 

The  learned  Judge  respited  the  judgment,  till  the  next 
assizes ;  that  the  opinion  of  the  Judges  might  be  taken. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  except  Gabrow,  B.,  and  Patteson,  J.,  in  Trinity 
Term,  1831.  And  they  were  unanimously  of  opinion, 
that  Kirkwood  was  a  principal,  and  that  the  conviction 
was  right 


REX  t;.  JAMES  KIRKWOOD. 

DttniDg  in  Eogland  a  fyrgcd  note  payable  in  Ireland  only,  was  within  the  fernery 

acts  prior  to  11  G.  4,  &  1  W.  4»  o.  66. 

Thb  prisoner  was  tried  before  Mr.  Justice  Littlbdale, 
at  the  Spring  Assizes  for  the  county  of  Lancaster,  in  the 
year  1831,  for  uttering  a  forged  promissory  note  of  the 
bank  of  Ireland. 

The  first  count  of  the  indictment  stated,  that  the  pri- 
Mmer  on  the  12th  of  April,  11  G.  4,  at  Liverpool,  uttered 
a  promissory  note  of  the  bank  of  Ireland,  with  intent  to 
defraud  the  goyemor  and  company  of  the  bank  of  Ire- 
land, the  prisoner  well  knowing  the  same  to  be  forged. 

Second,  to  defraud  Ann  Roberts ;  third,  Frances  Ben- 
nett ;  fourth,  Sarah  Johnson. 

The  following  is  a  copy  of  the  note : — 

"^  Bank  of  Ireland,  446. 

^  I  promise  to  pay  the  bearer,  on  demand,  in  Dublin, 
one  pound  ten  shillings  British. 

"49765, 18th  November,  1829.  49765, 18th  Novem- 
ber, 1829. 

"  For  the  Governor  and  Company 
of  the  Bank  of  Ireland, 

**  (Thirty  shillings.)    J.Ievinb.    (Thirty  shiUings.)'' 
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It  was  contended  on  the  part  of  the  prisoner,  that  the 
uttering  a  forged  bank  of  Ireland  note  in  England  waa 
not  a  felony  ;  and  Rex  v.  Dickj  1  Leach,  68,  and  2  East, 
P.  C.  925,  and  Rex  r.  M^Kai/j  Russ.  &  Ryan,  C.  71,  were 
referred  to  as  applicable  to  Scotch  notes.  There  cases 
are  also  mentioned  in  a  note,  2  Russ.  45$. 

The  statutes  2  G.  2,  c.  25,  s.  4,  43  G.  3,  c.  139,  45  6. 
3,  c.  89,  s.  1,  were  referred  to  on  the  respective  parts  of 
the  crown  and  the  prisoner.  And  it  was  stated  on  the 
part  of  the  crown,  that  a  similar  case  to  the  present  bad 
occurred  at  Lancaster  some  years  ago,  but  that  the 
objection  had  not  been  taken,  and  it  was  rather  supposed 
that  the  prisoner  on  that  occasion  had  pleaded  guilty. 

The  offence  charged  in  the  indictment  was  committed 
before  the  passing  of  the  act  11  G.  4,  and  1  W.  4,  c.  66. 

The  jury  found  the  prisoner  guilty,  but  the  learned 
Judge  respited  the  judgment  till  the  next  assizes,  that  the 
opinion  of  the  Judges  might  be  taken. 

In  Trinity  Term,  1831,  all  the  Judges  (except  Ga&row, 
B.  and  Pattbson,  J.,)  met,  and  considered  this  case,  and 
they  were  unanimous,  that  the  offence  was  wittnn  the 
then  existing  statutes,  and  that  the  conviction  was  good. 
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REX  t>.  WILLIAM  PEARSON. 


The  7  G.  4,  c.  64, 8. 20,  does  not  care  the  want  of**  against  the  form  of  the  statate,**  dee. 
in  tm  indictment  for  what  but  for  a  statute  would  be  no  offence. 


Thb  prisoner  was  tried  before  Mr.  Justice  Littledale, 
at  the  May  Old  Bailey  Sessions,  in  the  year  1831, 
(Mr.  Baron  Vaughan  beiiig  present),  on  an  indictment, 
founded  on  52  Geo.  3,  c.  143,  for  stealing  a  letter,  which, 
under  that  act  of  parliament,  if  the  prisoner  had  been 
convicted  upon  it,  would  have  been  a  capital  offence, 
and  there  were  also  two  counts  for  larceny  in  stealing 
bank  notes. 

The  jury  acquitted  the  prisoner  on  the  counts  founded 
on  the  53  G.  3,  which  was  the  capital  part  of  the  charge, 
and  found  him  guilty  on  the  counts  for  larceny  in  steal- 
ing one  of  the  bank  notes. 

After  the  counsel  for  the  prosecution  had  left  the 
Court,  the  counsel  for  the  prisoner  suggested  to  the 
learned  Judge,  that  the  counts  for  stealing  the  bank  nbtes 
were  bad  in  point  of  law,  inasmuch  as  they  did  not  con- 
clude ^  against  the  form  of  the  statute,'^  and  which,  he 
said,  they  ought  to  have  done,  as  the  offence  of  stealing 
a  bank  note  was  not  an  offence  at  conunon-law,  but  was 
created  by  act  of  parliament. 

It  appeared  to  the  learned  Judge  at  the  time  that  the 
objection  was  made,  that  there  was  ground  for  its  consi- 
deration; and  as  the  counsel  for  the  prosecution  were 
gone  away,  the  learned  Judge  thou^t  the  proper  course 
was  to  respite  judgment  till  the  next  sessions,  for  the 
imrpose  of  submitting  the  case  to  the  consideration  of  the 
Judges. 

Vol.  I.  40 
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The  following  is  a  copy  of  the  eleventh  count  of  the 
indictment : — 

"  And  the  jurors,  6zc. ;  that  the  said  W.  P.  with  P. 
and  A.  aforesaid,  to  wit,  at  the  Middle  Temple  aforesaid, 
in  London  aforesaid,  105  bank  notes,  each  made  for  the 
payment  of  10/,,  of  lawful  money  of  G.  B.,  and  of  the 
value  of  10/.  each,  the  property  of  the  said  John  Folliott 
Powell,  then  and  there  feloniously  did  steal,  and  take, 
and  carry  away,  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity." — The  twelfth  count  was  the 
same,  only  varying  the  property ;  vide  7  G.  4,  c.  64,  ss. 
20,21. 

The  learned  Judge  observed,  that  the  eleventh  count 
does  not  state  any  day  when  the  offence  was  committed, 
but  suggested,  that  perhaps  that  was  cured  by  the 
twentieth  section  of  the  above  mentioned  act  of  parlia- 
ment. 

In  Trinity  Term,  1 83 1 ,  all  the  Judges  (except  Gaehow, 
B.,  and  Pattesox,  J.,)  met,  and  considered  this  case,  and 
held  the  omission  fatal,  and  not  cured  by  the  7  6. 4,  c. 
64,  and  that  the  judgment  should  be  arrested. 


REX  V.  GEORGE  SMITH- 

One  who  innocently  cats  off  the  stamp  and  part  of  the  parchment,  &&,  fitn  lo 
initrament,  will  be  guilty  of  a  capital  offenoe  under  55  G.  3,  o.  184,  a.  7,  if  beiABr- 
wards  gets  off  sacb  stamp  from  each  parts  of  the  parchment  with  intent  to  ase  it 
again.  And  it  will  be  equally  an  offenoe  whether  the  impression  was  made  beibn 
or  after  55  G.  3,  c  184. 

The  prisoner  was  tried  before  Mr.  Justice  BoeANquBT, 
(present  Mr.  Justice  Littlbdale,)  at  the  May  Old  Bailej 
Sessions,  in  the  year  1831,  upon  an  indictment  founded 
on  the  seventh  section  of  53  G.  3,  c.  184,  which  provided, 
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^  That  if  any  person  shall  fraudulently  cut,  tear,  or  get 
off,  or  cause  or  procure  to  be  cut,  torn,  or  got  off,  the 
impression  of  any  stamp  or  die  which  shall  have  been 
provided,  made,  or  used  in  pursuance  of  this  or  any 
former  act,  for  expressing  or  denoting  any  duty  or  duties 
under  the  care  or  management  of  the  commissioners  of 
stamps,  or  any  part  of  such  duty  or  duties,  from  any 
yellum,  parchment,  or  paper  whatsoever,  with  intent  to 
use  the  same  for  or  upon  any  other  vellum,  parchment, 
or  paper,  or  any  instrument  or  writing  charged  or 
chargeable  with  any  of  the  duties  hereby  granted,  then 
and  in  every  such  case,  every  person  so  offending,  and 
every  person  knowingly  and  wilfully  aiding  and  abetting, 
or  assisting  any,  or  counselling  any  such  offence  as  afore* 
said,  shall  be  adjudged  guilty  of  felony  without  benefit  of 
clergy. 

The  first  count  of  the  indictment  charged  that  the 

prisoner  feloniously  and  fraudulently  did  cut,  tear,  and 

get  off  from  a  certain  piece  of  parchment,  the  impression 

of  a  certain  die  which  had  been  theretofore  provided, 

made  and  used,  in  pursuance  of  certain  act  of  parhament 

made,  and  passed  in  the  fifty-fifth  year  of  his  late  Majesty 

King  George  the  Third,  intitled  (setting  out  the  tide  of 

55  6.  3,  c.  184,)  for  denoting  a  certain  duty,  being  one 

of  the  duties  under  the  care  and  management  of  the 

commissioners  of  the  stamps,  that  is  to  say,  a  stamp  duty 

of  25/.  of  lawful  money  of  Great  Britain,  with  intent 

fraudulently  to  use  the  same  for  and  upon  other  vellum 

faichment  or  paper,  against  the  statute,  6ic.     The 

second  count  only  varied  firom  the  first  in  charging  the 

pnsoner  with  feloniously  cutting,  tearing,  and  getting 

off  from  a  piece  of  vellum  a  certain  impression,  (as  in 

first)  with  intent  to  use  the  same  for  and  upon  other 

]^rchment.    The  third  and  fourth  counts  were  like  the 

first  and  second,  with  the  exception  of  charging  the  intent 
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to  use  the  same  for  and  upon  a  certain  other  piece  of 
parchment^  chargeable  with  a  certain  duty  of  25/.  granted 
by  the  said  act  of  parhament.  The  fifth  count  charged 
that  the  prisoner  feloniously  and  fraudulently  did  cut, 
tear,  and  get  off,  from  a  certain  piece  of  parchment,  a 
certain  other  impression  of  a  certain  die,  which  had 
been  theretofore  provided,  made,  and  used  in  pursaance 
of  the  statute  in  that  case  made  and  provided,  for  denot- 
ing a  certain  duty,  being  one  of  the  duties  under  &e 
care  and  management  of  the  commissioners  of  stamps, 
that  is  to  say,  a  stamp  duty  of  251.  of  lawful  money, 
with  intent  to  use  the  same  for  and  upon  a  certain 
other  piece  of  parchment,  against  the  statute.  The  sixth 
count  was  the  same  as  the  fifth  with  the  exception  of 
alleging  the  offence  to  be  that  he  did  cut,  tear,  and  get 
off  the  impression  from  a  certain  piece  of  vellum. 

The  prisoner  was  junior  clerk  in  the  stamp  office,  and 
in  consequence  of  the  illness  of  another  clerk,  attended 
on  the  9th  of  April  last,  before  one  of  the  commissioners 
in  the  office  for  making  allowances  upon  spoiled  stamps, 
upon  which  occasion  it  was  his  duty  to  cut  off  firom  each 
of  the  instruments  on  which  allowances  were  to  be  made, 
a  piece  upon  which  the  stamp  was  impressed,  and  to 
throw  into  the  fire  the  piece  so  cut  off. 

Upon  the  9th  of  April,  two  stamps  only  of  the  amount 
of  25/.  were  brought  before  the  commissioners  for  allow- 
ance, and  it  was  satisfactorily  proved  that  the  prisoner 
upon  that  occasion  cut  off  the  parts  of  two  instruments 
upon  which  those  stamps  were  impressed,  but  instead  of 
putting  them  into  the  fire  he  retained  them,  and  after- 
wards contrived  to  detach  the  impressions  firom  the  blue 
paper  upon  which  the  stamps  were  impressed,  and  afilxed 
them  to  two  other  skins  of  parchment,  which  he  procured 
firom  a  law  stationer  with  the  words  ^  This  indenture'' 
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engrossed  thereon,  and  offered  the  skins  with  the  impres- 
sions so  annexed  for  sale.  It  was  proved  that  stamps 
impressed  on  hlue  paper  are  used  for  veUum  and  parch-* 
ment  only,  that  stamps  of  this  description  of  the  value  of 
25/.  were  in  nse  before  the  passing  of  55  6.  3,  that  the 
impressions  in  question  were  made  by  a  die,  the  use  of 
which  the  commissioners  had  directed  to  be  continued,  in 
pursuance  of  the  55  G.  3,  but  the  officers  of  the  stamp 
office  could  not  undertake  to  say  that  the  impression  in 
question  had  not  been  made  and  issued  before  the  passing 
of  that  act. 

It  was  objected  on  behalf  of  the  prisoner,  first,  that  the 
allegations  in  the  indictment  which  stated  the  impressions 
to  have  been  made  firom  a  die  used  in  pursuance  of  55  G. 
3, were  not  sustained;  secondly,  that  the  act  did  not 
apply  to  the  case  of  impressions  lawfully  cut  off,  by  ordw 
of  the  commissioners,  from  the  instruments  to  which  they 
were  affixed,  and  afterwards  detached  from  the  pieces  of 
yeUum  or  parchment  which  had  been  lawfully  cut  off; 
and,  thirdly,  that  the  act  was  only  apphcable  to  cases 
where  the  impressions  were  detached,  with  intent  to  use 
them  upon  some  veUum,  parchment,  or  paper  chargeable 
with  a  duty;  and  that  the  parchment  to  which  the 
impressions  were  affixed  by  the  prisoner,  were  not  in  a 
state  to  be  chargeable  with  a  duty. 

The  objections  did  not  apppear  to  Mr.  Justice  Littlb- 
DALE,  or  Mr.  Justice  BosANquET,  to  be  such  as  to  require 
that  the  case  should  be  withdrawn  from  the  considera- 
tion of  the  jury.  The  jury  having  retired  to  consider 
their  verdict,  found  the  prisoner  guilty ;  but  in  answer  to 
questions  which  had  been  suggested  to  them  by  the  Court, 
they  stated,  first,  that  they  could  not  say  whether  the 

impressions  m  question  were  issued  before  or  after  the 

passing  of  the  55  G.  3 ;  secondly,  that  they  acquittedthe 
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prisoner  of  any  fraudulent  intent  at  the  time  when  he  cot 
from  the  spoiled  instruments  the  pieces  to  which  die 
impressions  were  affixed ;  thirdly,  that  when  he  detached 
the  blue  paper  bearing  the  impression  from  the  pieces  aa 
cut  off,  he  did  so  with  a  fraudulent  intent,  to  use  them 
upon  other  parchment ;  fourthly,  that  he  intended  to  use 
them  upon  parchment  destined  to  be  employed  as  aa 
indenture. 

A  verdict  of  guilty  was  then  entered  upon  the  fifth  and 
sixth  counts ;  but  Ihe  judgment  was  respited,  that  the 
opinion  of  the  Judges  might  be  taken  upon  the  pn^rie^ 
(^  the  conviction  upon  the  fifth  and  sixth  counts. 

In  Trinity  Term,  1831,  this  case  was  considered  by  all 
the  Judges,  (except  Gaorow,  B.,  Aldbeson,  J.,  and  Pat* 
TBSON,  J.,)  and  they  were  unanimously  of  opinion  that, 
upon  this  finding,  the  conviction  was  good. 


REX  t^.  CHARLES  BRI66S  and  JAMES  BRIGOS. 

1m  an  indietient  ftr  woiindiiii^  with  intent  to  mQitet  Ste^  the  inetrmneot  m 
by  which  the  wound  waa  inflicted  need  not  be  etated ;  and,  if  ittted,  do  not  confine 
the  proeeoQtor  to  prove  a  woand  by  such  Boeans.  A  womd  from  a  kick  with  a  shoe 
will  be  within  the  9  6. 4, 0.91,  a.  If.  On  an  indietment  which  ehaifee  th«  woond 
to  have  been  inflicted  bj  atrikinf  with  a  atick  and  kicking  with  the  leet,  proof  that 
the  wound  waa  cauaed  either  by  a  blow  6*001  a  atick,  or  a  kick  will  be  agfBoienf, 
though  it  be  uneertain  by  which  of  the  two  it  was. 

The  prisoners  were  tried  and  convicted  before  Mr. 
Justice  Paake,  at  the  Spring  Assizes  for  the  county  of 
York,  in  the  year  1831. 

The  first  count  of  the  indictment  charged  the  prisoneni 
that  they  oa  the  9th  of  January,  1  W.  4,  at  the  parish  of 
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Hatfield,  felonioasly,  dec.  with  a  certain  stick  and  with 
their  feet  did  strike,  kick,  and  wound  William  Lyall  upon 
his  head,  with  intent  to  maim  him,  against  the  statute 
and  against  the  peace,  &c. 

The  second  count  stated  the  intent  to  be  to  disfigure, 
the  third  to  disable,  the  fourth  to  do  some  grievous  bodily 
hann. 

The  prosecutor  (who  had  preferred  a  charge  of  steal- 
ing against  the  brother  of  the  prisoners,  a  short  time 
before,  on  which  the  brother  was  taken  into  custody  and 
was  afterwards  transported),  was  returning  home  on 
Sunday  the  9th  of  January  last,  firom  Doncaster,  about 
half  past  seven  o^clock,  on  horseback,  when  he  met  the 
two  prisoners  and  another  man,  who  were  walking  abreast 
on  the  foot-path.    Charles  Briggs  with  a  hedge  stake  or 
half  a  rail,  the  prosecutor  could  not  say  which,  immedi- 
ately struck  him  on  the  head  and  knocked  him  off  his 
horse :  he  fell  on  the  opposite  side,  and  the  other  two 
persons  came  up  to  him,  and  before  he  could  get  on  his 
legs  got  hold  of  him  and  knocked  him  down,  struck  him 
with  their  fists  and  kicked  him  over  the  head  and  body, 
80  that  he  became  senseless.    They  then  left  him,  and  he 
contrived,  how,  he  could  not  tell,  to  get  to  his  house, 
which  was  more  than  a  mile  from  the  place.    He  arrived 
there  covered  with  blood,  and  remained  senseless  till  the 
morning  of  the  Monday  following,  and  was  then  confined 
to  his  bed  for  a  week.    He  had  received  a  cut  on  the 
mouth  and  a  severe  contused  wound  about  two  inches 
in  length  on  the  crown  of  the  head :  the  muscle  was 
completely  divided  to  the  skull,  the  covering  membrane 
of  which  was  laid  bare.    The  wound  was  dangerous ;  he 
was  in  danger  of  his  life  for  three  or  four  days. 

Tlie  medical  witnesses  were  of  opinion,  that  the  wound 
from  its  position  could  not  have  been  caused  by  a  fall 
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from  horseback)  and  that  it  was  occasioned  either  by  a 
blow  of  a  stick,  or  a  kick  of  a  heavy  shoe  when  the  pro- 
secutor was  on  the  ground* 

The  jury  found  the  prisoners  guilty  of  wounding  the 
prosecutor,  with  intent  to  do  some  grievous  bodily  barm, 
but  they  stated  that  they  could  not  tell,  whether  the 
wound  was  caused  by  a  blow  of  the  stick  or  a  kick  with 
a  shoe* 

The  counsel  for  the  prisoners  objected  on  the  trial, 
that  although  a  wound  given  by  a  stick  might  be  within 
the  statute  9  6*  4,  c.  31,  s*  12,  upon  the  authority  of  the 
King  V.  Withers^  supra,  p*  294,  a  wound  given,  by  a  foot 
with  a  shoe  on  it  was  not ;  and  if  it  was,  the  mode  of 
wounding  was  not  properly  described  in  the  indictment, 
which  stated  it  to  have  been  done  with  the  feet  only. 
As  no  case  upon  the  construction  of  the  statute  had  gone 
so  far  as  the  present,  the  learned  Judge  thought  it  right, 
after  conferring  with  Mr*  Justice  Littlbdalb,  to  respite 
the  judgment,  and  take  the  opinion  of  the  Judges* 

This  case  was  argued  at  a  meeting  of  all  the  Judges 
(except  Pattbson,  J.),  in  Trinity  Term,  1831. 

CoUingham  for  the  prisoners*  A  wound  with  the  foot 
or  shoe  is  not  within  the  act*  Secondly,  if  so,  it  is  not  * 
properly  described  as  with  the  foot  only.  Great  strictness 
is  necessary  in  describing  the  means  of  death  in  cases  of 
homicide,  and  the  same  strictness  ought  to  prevail  here. 
This  act  contemplated  wounds  with  instruments ;  and  the 
indictment  stating  a  wound  with  a  kick  from  the  foot  only, 
does  not  show  that  sort  of  violent  mischief  that  was  con- 
templated by  the  act*  The  word  wound  was  added  to 
this  act  to  include  cases  with  instruments  neither  of  a  cut- 
ting, or  stabbing  nature.  Some  instrument  is  aecessaiy, 
and  in  every  case  hitherto  there  has  been  some  sort 
of  instrument*     The  word  wound  coming  immediately 
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after  cut  or  stab,  must  be  intended  of  wounds  by  ^milar 
means,  and  does  not  imply  the  mere  slight  injury  effected 
in  common  assaults  with  hands  or  feet  merely*    If  some 
instiument  be  necessary,  the  statement  of  the  indictment 
exclades  the  use  of  an  instrument,  and  is  insufficient :  all 
the  previous  acts  refer  to  cases  by  instruments  or  wea- 
pons.   The  Coventry  Act,  passed  to  prevent  maiming, 
&C.,  22  &  23  Car.  2,  c.  1,  contemplates  attacks  with 
instruments.     The  case  is  one  prvnuz  impressionism  and 
the  act  ought  not  to  be  enlarged  to  m^e  common  assaults. 
Blackburn  for  the  crown.    It  is  not  contended  that  a 
mere  assault  is  within  the  act,  but  an  assault  and  wound 
with  the  intent  stated  in  the  act  is  comprehended.    The 
first  question  is,  whether  the  means  stated  are  such  as  may 
be  within  the  purview  of  the  act.    A  mere  kick  in  a 
common  case  of  assault  is  certainly  not  within  the  act, 
but  a  shoe  with  iron  on  it  is  likely  to  produce  death,  and 
is  murderous,  and  when  used  with  the  intent  stated  in 
the  act,  may  be  considered  as  an  instrument  prohibited. 
Rex  V.  Withers,  supra,  294.    Here  was  an  instrument, . 
and  effect  produced.    Secondly,  the  statement  is  suffi* 
cient,  if  it  merely  states  the  effect  intended  to  be  produced, 
without  stating  the  instrument  used,  and  the  words  of  the 
act  are  followed,  and  are  certainly  large  enough  in  this 
case.     The  point  is,  what  the  prisoner  did,  and  with 
what  intent.    If  the  instrument  used  produces  the  effect, 
it  is  sufficient,  and  the  mischief  contemplated  by  the  act 
is  produced.    Thirdly,  even  under  the  repealed  statute 
43  6. 3,  c.  58,  it  was  not  necessary  to  state  the  instru- 
ment.   In  Rex  V.  Atkinson,  Russ.  &  Ry.  104,  the  instru- 
ment was  not  stated  in  all  the  counts ;  so  in  Rex  v.  Cax^ 
Russ.  &  Ry.  362.    Rex  v.  Hayward,  Russ.  &  Ry.  78. 
Rex  V.  Duffin,  Russ.  &  Ry.  365 ;  consequently,  under 
this  act  no  statement  of  instrument  is  required,  especially 
as  7  6.  4,  c.  64,  s.  21,  makes  it  sufficient  to  describe  the 

VOL.  I.  41 
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oflfence  ia  the  words  of  the  statute.  la  cases  of  murder 
or  manslaughter  by  kicking,  it  is  sufficient  to  lay  the 
death  as  produced  by  kicking  with  the  feet,  without  add- 
ing clogged  or  shoed  feet,  and  if  stated  it  is  not  necessary 
to  prove  it.  That  case  is  common.  In  cases  of  murder, 
some  means  of  death  must  be  stated,  but  it  is  not  neces- 
sary to  prove  them  precisely  as  laid.  It  is  enough  that 
the  means  proved  are  calculated  to  produce  the  same 
kind  of  mischief.    Sharwin^s  cascy  1  East,  P.  C.  341. 

Cottingham  in  reply.  All  the  cases  hitherto  are  cases 
of  some  weapon  or  instrument,  and  they  turn  on  the  sort 
of  instrument  used. 

Lord  Ltndhurst,  C.  B. — Supposing  the  word  wound 
only  had  been  used  in  the  indictment,  would  it  not  have 
been  clearly  sufficient* 

Batlet,  B. — ^You  must  come  ta  this ;  that  it  is  neces- 
sary to  state  in  the  indictment  some  instrument. 

The  Judges  unanimously  held  that  the  means  by  which 
the  wound  was  inflicted  need  not  have  been  stated,  that 
it  was  mere  surplusage  to  state  them,  and  that  the  state- 
ment did  not  confine  the  crown  to  the  means  stated,  but 
might  be  rejected  as  surplusage,  and  that,  whether  the 
wound  was  from  a  blow  with  a  stick  or  a  kick  from  a 
shoe,  the  indictment  was  equally  supported ;  and  that  the 
convicti<m  was  therefore  right* 
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REX  V.  JOSEPH  WOODWARD. 

It  if  no  objection  od  not  guilty,  that  there  is  no  Boch  |»lace  in  the  ooantj  u  that  in 

which  the  oficnoe  is  stated  to  ha?e  been  committed. 
Od  an  indictment  for  setting  fire  to  a  stack  of  poise,  a  mistake  as  to  the  name  of  the 

|ilace  where  the  ofience  wa9  ooinmitted  is  immaterial :  the  charge  is  transitory,  not 

k)caL 
Upon  a  statute  which  makes  it  capital  to  set  fire  to  a  stack  of  pube,  it  is  tofficient  to 

•late  that  the  prisoner  set  fire  to  a  stack  of  beans.    The  Judges  will  take  notiee  thit 

beans  are  pulse. 

The  prisoner  was  tried  at  the  special  commission  for 
the  county  of  Nottingham,  in  December  1831,  before  Mr. 
Justice  LiTTLEDALE,  (present  Mr.  Justice  Gasblbb,)  upon 
an  indictment,  the  first  count  of  which  stated,  that  the 
prisoner,  on  the  3d  Nov.  2  W.  4,  at  the  parish  of  Norman- 
ton-on-the- Would,  in  the  county  of  Nottingham,  unlaw- 
fofly,  maliciously,  and  feloniously  did  set  fire  to  a  certain 
out-house  there  situate,  in  the  possession  of  Richard  Cole, 
and  to  a  certain  stack  of  beans  of  and  belonging  to  the 
said  R.  C.  then  and  there  being,  with  intent  thereby  then 
and  there  to  injure  the  said  R.  C,  against  the  statute  and 
against  the  peace.    The  second  count  stated,  that  the 
prisoner  on  the  same  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  mali- 
ciously, and  feloniously  did  set  fire  to  a  certain  out-house 
there  situate,  in  the  possession  of  the  said  R.  C,  with 
intent  thereby  then  and  there  to  injure,  &c,  against  the 
jstatute  and  against  the  peace.    The  third  count  stated, 
that  the  prisoner  on  the  same  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
maliciously,  and  feloniously  did  set  fire  to  a  certain  stack 
of  beans  of  and  belonging  to  the  said  Richard  Cole, 
against  the  statute  and  against  the  peace. 

The  house  was  in  Normanton-on-the- Would,  in  the 
county  of  Nottingham,  which  is  a  hamlet  maintaining  its 
own  poor,  and  is  in  the  parish  of  Plumtree.    There  is  no 
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sQch  parish  as  Normanton-on-the-Would  in  the  count] 
of  NottiDgham,  but  there  are  two  parishes  called  Norman 
ton  in  the  county,  one  called  Normanton-on-the-Sour,  th( 
other  Normanton-on-Trent. 

It  appeared  doubtful  to  Mr.  Justice  Gasbi^eb  and  Mr 
Justice  LiTTLEDALE,  whcthcr  the  prisoner  could  be  con- 
victed on  this  indictment.  The  objection  seemed  to  be 
more  particularly  appHcable  to  the  charge  as  to  the  out- 
house, as  there  is  a  local  description  given  to  it  which 
should  be  proved  as  laid,  and  even  if  the  words  on-the- 
Would  could  be  rejected  as  surplusage  in  mentioning  the 
parish,  still  there  is  no  such  parish  as  Normanton  sii^. 

But  they  thought  the  objecticMi  as  to  the  out-house  not 
material,  if  the  indictment  were  correct  as  to  the  stacLof 
beans ;  and  as  to  that  the  first  question  would  be,  whether 
the  setting  fire  to.  that  were  to  be  considered  as  of  a  local 
nature  as  to  the  parish,  or  whether  it  were  to  be  consi- 
dered in  the  same  light  as  common  larceny,  which  need 
not  to  be  proved  in  the  parish  alleged,  provided  it  be  in  the 
county ;  and  if  it  shouJd  be  put  on  the  same  ground  as 
conunon  larceny  in  this  *respect,  then  a  question  wonld 
arise,  whether,  as  it  was  proved  negatively  that  there  is  no 
such  parish  as  Normanton-on-^the- Would  in  the  county, 
the  indictment  could  be  sustained. 

See  Rex  v.  Dowling  and  Another^  R.  &  M.  N.  P.  C. 
433,  referred  to  in  2  Russell,  717,  Rex  v.  Bullock  and 
Anoihery  tried  before  Mr.  Justice  Littledale,  Old  fiailey 
September  Sessions^  1825,  and  on  which  a  case  was 
reserved,  which  was  heard  before  the  Judges,  19th  d 
November,  1825.  (a) 


{•)  The  priaonen  in  tliat  oaee  were  convicted  of  Itrceny,  on  tn  indictinfiit  fir 
WMkiair«ocl  entering  a  dweUing JionM  utnate  in  the  perish  of  St  BQtolpb,AkkilB^ 
It  WM  proved  that  the  proper  name  of  the  perieb  where  the  proaecutor*!  home  wm 
aitnate,  wia  St  Botolph-withoat-Aldgate.  The  kamed  Jnds«  theieto  &ncki  tf 
aoqoittal  (rf*  the  capital  pan  of  the  charge,  bat  aiWiMd  «  vodiet  of  fwl^  of  t^ 


REX  V.  W09DWARD.--1831.  325 

The  jury  found  the  prisoner  guilty,  but  the  learned 
Judge  respited  the  judgment  till  the  next  assizes,  that  the 
opinion  oif  the  Judges  might  be  taken. 

Another  point  also  arose  on  the  trial.  It  was  objected 
by  the  counsel  for  the  prisoner,  that  the  buildings  which 
were  set  fire  to  were  neither  of  them  within  the  meaning 
of  7  &  8  G.  4,  c.  30,  s.  2. 

One  was  a  cow-hovel,  built  with  bricks ;  it  had  four 
walls,  and  was  a  shut-up  place ;  it  had  a  door  of  wood, 
with  brick«work  on  each  side ;  in  the  front  wall  there  was 
no  regular  glass  in  it,  but  there  were  two  holes,  the  size 
of  ordinary  windows ;  and  the  back  iiad  neither  wall  nor 
door ;  the  roof  consisted  of  pieces  of  wood  laid  longitu- 
dinally, each  piece  of  wood  resting  on  two  end  walls ;  the 
bean  stack  rested  on  the  top. 

The  ^other  building  was  a  cart-hovel,  adjoining  the 
eow-house,  and  was  built  with  brick  pillars,  and  thatched 
with  stubble  at  the  top.    One  side  was  open. 

Cole,  the  prosecutor,  occupied  a  farm  at  Normanton- 
on-the-Would,  but  the  farm-house  of  the  farm,  and  which 
adjoined  the  farm-yard,  was  occupied  by  one  Hickson,  a 
surgeon ;  the  cow-house  and  the  cart-hovel  were  in  the 
occupation  of  Cole,  and  the  bean  stack  belonging  to  him. 

The  house  where  he  lived  was  half  a  mile  frcnn  this 
farai. 

The  counsel  for  the  prisoner  contended,  that  to  consti- 
tute an  outhouse,  the  building  must  be  appurtenant  to  or 
cranected  with,  or  used  as,  or  be  parcel  of  the  dwelling- 
house. 

The  learned  Judge  did  not  think  it  absolutely  neces- 


luoeny ;  but  afterwards  doubted  the  propriety  of  the  eonviction,  and  distio^ished  thii 
OM  from  inch  namefl  as  St  James,  Clerkenwell,  St  Mary,  laUngton,  and  others, 
where  the  parish  is  at  the  pUce ;  as  here,  **  without  Aldgate'*  was  part  of  the  name. 
There  was  no  negative  eridence  of  there  not  being  such  a  parish  as  St  Botolph,  Ald- 
|ite ;  and  the  Judges,  therefive,  held  the  ooDTJction  right 
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sary  that  the  Judges  should  give  any  opinion  on  this 
pomt ;  because,  if  it  is  not  an  outhouse  within  the  mean- 
ing of  the  act,  a  determination  might  be  made  on  the 
point  as  to  the  stack  of  beans.  His  reason  for  mentioD- 
ing  it  was,  that  in  the  case  of  The  King  v.  Tyers^  which 
was  tried  immediately  after  the  present  case,  for  setting 
fire  to  a  hovel,  a  similar  objection  was  made  that  it  was 
not  an  outhouse. 

The  distance  from  the  dwelling-house  in  that  was 
greater  than  in  the  present  instance.  The  jury  acquitted 
that  prisoner  on  the  evidence,  or  else  the  opinion  of  the 
Judges  would  have  been  taken  upon  it. 

Other  cases  nearly  similar  may  occur. 

In  case  the  Judges  should  take  this  point  into  consi- 
deration, the  learned  Judge  observed  that  the  statute  9 
G.  1,  c.  22,  mentions  outhouse  and  hovels  but  the  43  G. 
3,  c.  58,  and  7  &  8  G.  4,  c.  3,  s.  2,  both  omit  the  word 

hovel. 

As  to  the  meaning  of  the  term  outhouse,  vide  NarfK^s 
case,  ^aEast,  P.  C.  1021,  and  Russ.  &  Ry.  295,  and  2 
Rtissell,  493. 

Hiles  V.  Inhabitants  of  the  Hundred  of  Shrewsbury^  3 
East,  457 ;  Elsmore  v.  The  Inhabitants  of  the  Hundred  cf 
St.  Briavells,  8  Bam,  &.  C.  461.  (a) 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Lord  Lyndhurst,  Boll^lnd,  B.,  and  Gae- 
Row,  R,)  and  they  held  unanimously  that  they  were 
bound  to  consider  beans  as  a  species  of  pulse,  and  that 
the  offence  had  nothing  of  locality  in  it,  and  that  there 
was  no  such  place  in  the  county  could  only  be  taken 


(a)  On  the  latter  point,  fsa  which  the  Judges  gave  no  ofMnion  ia  thiB  caee,  Me  Ba 
T.  fUseoa,  infra,  p.  366. 
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advantage  of  by  plea  in  abatement,  and  the  conviction 
was  affirmed,  (a) 

(a)  See  3  Camp.  77. 


REX  V.  WILLIAM  ROBINSON  and  THOMAS  BACCON. 

Removing  the  ftirtening  of  a  window  by  the  hand  introduced  throagh  a  broken  pane  of 
the  window,  and  thereby  opening  the  window  and  entering,  ia  a  breaking.  Espe- 
ciallj  if  the  removal  could  not  have  been  effected  without  breaking  more  of  the  glass. 

The  prisoners  were  tried  before  Mr.  Justice  Alberson, 
at  the  Winter  Assizes,  for  the  county  of  Sussex,  in  the 
year  1831,  for  breaking  and  entering  the  dwelling-house 
of  Charles  PuUen,  in  the  parish  of  Petworth,  Sussex,  and 
stealing  therein  a  silver  watch  his  property. 

They  were  convicted  on  very  clear  evidence  of  the 
whole  charge,  and  judgment  of  death  recorded  against 
them ;  but  a  doubt  haying  arisen  in  the  learned  Judge^s 
mind  whether,  according  to  the  law  laid  down  in  Rex  v. 
Smithj  supra,  178,  there  was  a  sufficient  breaking,  the 
learned  Judge  thought  it  safest,  after  consulting  Pattb- 
80N,  J.  on  the  subject,  to  state  the  case  for  the  opinion  of 
the  Judges, 

It  appeared  that  the  entry  had  been  effected  in  the  fol- 
lowing manner :  a  square  of  glass  in  the  kitchen  window 
(through  which  the  prisoners  entered)  had  been  previously 
broken  by  accident,  and  a  half  of  it  was  out  at  the  time 
when  the  prosecutor  left  his  house  and  property  safe  on 
the  day  of  the  offence  committed. 

The  aperture  formed  by  the  half  square  which  was  out 
was  sufficient  to  admit  a  hand,  but  not  sufficient  to  enable 
a  person  to  put  his  arm  in  so  as  to  undo  the  fastening  of 
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the  casement.  One  of  the  prisoners  thrust  his  arm 
through  this  aperture,  thereby  breaking  out  the  residue 
of  the  square,  and  having  so  done,  he  removed  the  fas- 
tening of  the  casement:  the  window  having  been  thus 
opened,  the  two  prisoners  entered  the  house,  and  stole  the 
watch. 

The  doubt  which  the  learned  Judges  entertained,  arose 
from  the  difficulty  they  had  to  distinguish  satisfactorily 
the  case  of  enlarging  a  hole  already  existing,  (it  not  being 
like  a  chimney,  an  aperture  necessarily  left  in  the  origiual 
construction  of  the  house,)  from  the  enlarging  an  aper- 
ture by  lifting  up  further  the  sash  of  the  window  in  Smithes 
case. 

But  the  learned  Judges  also  thought  it  was  worth  coo- 
sidering,  whether,  in  both  cases,  the  facts  did  not  consti- 
tute, in  point  of  law,  a  sufficient  breaking. 

In  Hilary  Term,  1832,  all  the  Judges,  (except  Lord 
Lyndhuest,  C.  B.,  Garrow,  B.,  and  Bolland,  B.,)  met 
and  considered  this  case,  and  were  unanimously  of 
opinion  that  this  was  a  sufficient  breaking,  not  by  break- 
ing the  residue  of  the  pane,  but  by  unfastening  and  opening 
the  window ;  and  they  held  that  the  conviction  was  good. 


REX  e.  ATHEA.— ia33.  399 


REX  V.  GEORGE  ATHEA. 

A  booie,  the  joint  property  of  partners  in  trade,  and  in  which  their  bosineiB  i«  carried 
00,  may  be  described  as  the  dwcUing>hoiiae  of  all  the  partners  though  only  one  of 
them  resides  io  it. 

The  prisoner  was  tried  and  convicted  before  Mr. 
Baron  Batlby,  at  the  February  Old  Bailey  Sessions,  in 
the  year  1 832,  on  an  indictment  charging  him  with  steal- 
ing the  goods  of  Matthew  Hailing  and  others,  in  their 
dwelling-house. 

Hailing,  Pearse,  and  Stone  carried  on  an  extensive 
wholesale  and  retail  business  on  the  premises  in  which 
the  offence  was  committed.  Pearse,  with  his  family, 
lived  in  the  house,  which  was  the  joint  property  of  the 
finn,  built  at  their  joint  expense,  and  the  ground-rent  and 
expenses  were  paid  by  them  jointly.  The  young  men 
employed  in  the  shop  and  business,  ninety-one  in  number, 
slept  in  the  house.  Hailing  and  the  other  partner  resided 
elsewhere,  and  were  allowed  in  the  accounts  of  the  firm 
a  certain  sum  for  rent,  225/.  The  warehouse  akid  shop 
were  on  the  basement  story. 

The  question  submitted  by  the  learned  Judge  was, 
whether  the  dwelling-house  was  properly  laid  as  that  of 
all  the  partners,  or  should  have  been  laid  as  that  of  the 
resident  partner  only. 

In  Easter  Term,  1 832,  all  the  Judges  (except  Lord 
Ltndhurst,  C.  B.,  and  Taunton,  J.,)  met,  and,  having 
considered  this  case,  were  unanimously  of  opinion  that 
the  dweQing-house  was  properly  described,  and  that  the 
conviction  was  right, 
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REX  t>.  WILLIAM  BALL. 

Under  9  G*  4,  c  69,  ■•  3,  •  keeper,  Slc  may  apprehend  poachers,  though  there  ui 
three  or  more,  and  found  armed,  for  though  e.  2  only  authoriies  appreheodiai  fg 
what  are  ofienoee  under  a.  1,  and  when  there  are  three  or  more  armed,  thej  an 
poniahaUe  under  b,0;  yet  what  H  punishable  under  s.  9,  is  nevertheless  u  cftsn 
under  i.  1,  though  the  circumstances  of  aggravation  make  it  liable  to  t  heioooi 
punishment  And  if  the  keeper,  &.e.  be  killed  in  the  attempt  to  apprehend,  fte 
ofifonder  wiU  be  guilty  of  murder,  though  the  keeper  had  prerioosly  struck  the  efts, 
der  or  any  of  his  party ;  if  he  struck  in  self-defence  only,  and  to  dimiokh  tb 
violence  fllegaHy  used  against  him,  and  not  Tindictively  to  ponish. 

The  prisoner  was  Gonyicted  before  Mr.  Baron  KinsT, 
at  the  ^>fiQg  Assizes  for  the  county  of  NorthamptoDf  in 
the  year  1832,  under  9  G.  4,  c.  69,  for  maliciously  shoot- 
ing at  Saflouel  Goode,  with  intent,  first,  to  kill  and  mx^ 
der ;  secondly,  to  disaUe ;  thirdly,  to  do  grievous  bodiljr 
harm ;  fourthly,  to  resist  and  prevent  his  lawful  apjire- 
hension,  for  an  offence  for  which  he  was  liable  to  be 
apprehended ;  viz.  for  that  he  and  divers  other  persoDs 
were  found  armed  in  the  night  in  a  wood  called  Ebow 
Coppice,  for  the  purpose  of  killing  game  there. 

It  appeared  in  evidence  that  the  prisoner  and  twenty- 
one  other  persons  were  found  anned  with  long  poles  and 
guns  in  the  Eibow  Coppice,  which  belonged  to  Mr» 
Payne,  in  the  night,  by  the  keepers  of  Mr.  Payne  and 
four  of  his  men ;  that  they  came  up  to  the  keepers,  who 
warned  them  off;  that  they  asked  the  keepers  whether 
they  (the  keepers)  meabt  to  take  them,  for  that  they 
could  shoot  as  weU  as  the  keepers ;  that  one  of  the  keepen 
said,  that  the  first  man  that  broke  the  peace  he  would 
shoot ;  and  one  of  the  keeper's  men  said,  he  would  do  the 
best  he  could  towards  taking  them;  that  the  pmom 
and  his  party  then  turned  to  go  away,  and  walked  be- 
tween 400  and  500  yards  over  some  fields  of  Mr.  Payne's, 
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tarnuig  once  upon  the  keeper  and  his  men,  and  then  got 
over  the  hedge  into  a  turnpike  road ;  that  the  keeper  and 
his  men  followed  them  pretty  cloaely  all  the  way,  and  got 
over  the  hedge  after  them ;  that  the  prisoner  and  his 
party  then  formed  three  deep  upon  the  road,  and  said 
the  keepers  should  not  go  any  &rther ;  thai  the  keeper 
again  repeated,  that  the  first  man  that  broke  the  peace 
he  would  shoot;  that  the  prisoner  and  his  party  rushed 
upon  the  keeper  and  his  men,  and  some  others  who  had 
joined  them ;  that  one  of  the  prisoner's  party  struck  the 
keeper  on  the  head  with  a  pole,  and  the  keeper  knocked 
him  down ;  that  another  man  struck  at  the  keeper  with 
another  pole,  and  the  keeper  parried  off  the  pole  and 
knocked  him  down ;  that  one  of  the  prisoqer's  party  fired 
a  gQn«  and  which  wounded  one  of  the  keeper's  men ;  that 
another  man  then  struck  the  keeper  on  the  head,  and  the 
keeper  knocked  him  down,  immediately  after  which  one 
of  the  prisoner's  party  fired  the  shot  in  question  which 
wounded  Samuel  Goode. 

It  was  insijsted  on  the  jmrt  of  the  prisooer,  that  there 
was  no  case  to  go  to  the  juiry  on  the  fourth  count ;  for 
that,  although  the  9  G.  4,  c»  69,  s,  2,  gave  a  power  of 
apprehending  for  whatever  was  an  offence  within  the  first 
clause,  it  gave  no.  such  power  in  any  other  case,  and  that 
the  offence  was  an  offence  upon  the  ninth  section,  not 
upon  the  first. 

The  learned  Judge  thought  the  ofifence  was  an.  offence 
upon  the  first  section,  though,  from  the  circumstances  of 
aggravation  which  accompanied  it,  it  was  punishable 
under  the  ninth  section. 

It  was  also  insisted,  as  to  the  other  counts,  that,  as 
the  keeper  had  knocked  down  three  of  the  men  before  the 
shot  in  question  was  fired,  it  would  have  been  a  case  of 
manslaughter  only,  not  of  murder,  had  death  ensued ;  but 
the  learned  Baron  was  of  opinion,  that  if  the  keeper 
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Struck  not  vindictively,  or  by  way  of  punishment,  or  for 
the  purpose  of  offence,  but  in  self-defence  only,  and  to 
diminish  the  violence  which  was  illegally  brought  into 
operation  against  him,  it  would  have  been  a  case  of 
murder  had  death  ensued ;  but  he  thought  it  right  to  saye 
both  points  for  the  consideration  of  the  Judges. 

In  summing  up,  the  learned  Baron  told  the  jury,  that 
he  thought  the  keeper  and  his  men,  even  if  they  had  oo 
right  to  apprehend,  had  full  right  to  follow  the  prisooer 
and  his  party,  in  order  to  have  discovered  who  they  were, 
and  that  the  prisoner  and  his  party  were  not  warranted  io 
attempting  to  prevent  them ;  and  that  if  they  had  attempted 
to  have  apprehended  them,  which,  however,  they  did  not, 
the  learned  Baron  thought  they  would  have  been  war- 
ranted by  the  statute  in  so  doing.  The  learned  Baron 
left  it  to  the  jury,  whether  the  keeper  did  more  than  was 
necessary  for  his  own  defence,  and  to  diminish  the  violence 
and  force  which  was  illegally  brought  against  him,  as  well 
as  the  questions  of  intent. 

The  jury  found  the  prisoner  guilty,  with  intent  to 
prevent  the  lawful  apprehension  of  himself  and  others, 
and  for  that  purpose  to  do  grievous  bodily  harm. 

This  case  was  considered  at  a  meeting  of  all  the  Judges 
(except  Lord  Ltndhurst,  C.  B.,  and  TAurrroN,  J.,)  in 
Easter  Term,  1 832,  and  they  held  unanimously  that  the 
keeper  had  power  to  apprehend,  inasmuch  as  the  priscNier 
was  guilty  of  an  offence  under  the  first  section  as  well  as 
the  ninth ;  and,  notwithstanding  the  blows  given  by  the 
keeper,  that  it  would  have  been  murder  had  the  keep^'s 
man  died ;  and  they  affirmed  the  conviction. 
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REX  «.  JAMES  BALL,  WILLIAM  6IDDIN6S,  and 

ROBERT  PAYNE. 

If  a  ketper,  attempting  lawfully  to  apprehend  a  poacher,  be  met  with  Tiolenceiand  in 
opposition  to  each  violence,  and  in  aelfdefence,  strike  the  poacher,  and  then  is  killed 
by  the  poacher,  it  will  be  murder. 

The  prisoners  were  convicted  before  Mr.  Baron  Bay- 
let,  at  the  same  assizes  as  in  the  last  case,  for  maliciously 
wounding  Thomas  Rayson,  upon  a  similar  indictment. 

The  keepers  found  the  prisoners,  and  from  six  to  nine 
men  more,  shooting  in  the  night  in  a  wood  of  Lord 
Exeter's ;  the  keepers  had  four  men  with  them. 

The  prisoners  and  their  party  immediately  attacked 
the  keeper  and  his  party  with  the  butt  ends  of  their  guns, 
and  knocked  one  of  his  m^i  down,  and  struck  the  keeper 
many  blows,  but  there  was  no  blow  that  broke  the  skin 
and  made  a  wound  until  after  the  keeper  had  knocked 
down  one  of  the  opposing  party. 

The  learned  Baron  left  this  case  to  the  jury,  as  he  did 
that  which  precedes  it :  they  found  the  prisoners  guilty 
with  intent  to  do  grievous  bodily  harm. 

At  the  same  meeting  as  the  last  case,  this  was  also 
considered,  and  the  Judges  affirmed  the  conviction  on  the 
same  ground  as  in  the  preceding  case. 
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REX  V.  JOHN  WOOLMER  and  SAMUEL  PALMER. 

KiUing  an  officer  who  attempte  to  arrest  a  maD,  will  be  murder,  though  the  ofllcer  had 
no  warrant,  and  though  the  man  has  done  nothing  fbr  which  he  was  liahJe  to  be 
arrested ;  if  the  officer  has  a  charge  against  him  lor  felony,  and  the  man  knows  the 
individual  to  be  an  officer,  though  the  officer  do  not  notify  to  him  that  he  ha*  aaA 
a  charge. 

The  prisoners  were  convicted  before  Mr.  Baron  Bat- 
LBY,  at  the  Spring  Assizes  for  the  county  of  Warwick,  in 
the  year  1832,  for  maliciously  stabbing  Benjamin  Harri- 
son, with  intent  to  do  him  some  grievous  bodily  harm. 

Harrison  was  a  watchman  for  the  hamlet  of  Dudstone 
and  Nickells  in  the  parish  of  Aston. 

The  prisoners  had  attempted  to  push  a  man  into  a 
ditch,  upon  which  a  scuffle  had  ensued.    The  prisoners 
walked  on,  and  the  man  complained  to  Harrison  that  they 
had  attempted  to  rob  him,  desired  him  to  arrest  them, 
followed  them  till  Harrison  came  up  to  them,  and  then 
said,  sufficiently  loud  for  them  to  hear,  '^  That's  them.^ 
There  was  no  evidence  of  any  attempt  by  the  prisoners 
to  rob  the  man,  and  the  only  person  who  saw  the  trans- 
action negatived  it.    When  Harrison  came  up  with  the 
prisoners,  all  he  said  to  them  was,  ^^  You  must  go  back, 
and  come  along  with  me."    He  did  not  explain  why,  nor 
was  any  charge  against  the  prisoners  stated.    He  was 
dressed  in  a  watchman's  coat,  and  had  his  lantern. 
Woolmer  said,  ^  Keep  off!"  and  drew  a  sharp  instrument 
from  his  side.    Harrison  said, ''  It's  of  no  use,  you  must 
go  back."    A  third  man  put  himself  in  a  position  as  if  to 
strike  Harrison,  and  Woolmer  made  a  spring  at  Harri- 
son, and  caught  one  of  the  skirts  of  his  coat ;  Harrison 
pulled  out  his  staff,  and  turned  at  the  prisoners,  and  they 
came  at  him«    Harrison  struck  at  Woolmer,  and  hit  him 
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on  the  thick  part  of  the  arm  with  his  staff;  Woolmer 
immediately  stabbed  Harrison,  and  Palmer  followed  Har- 
rison, and  made  another  blow  at  him  with  another  knife. 

The  place  were  the  prisoners  attempted  to  push  the 
man  into  the  ditch,  was  within  the  limits  of  the  hamlet, 
but  the  place  where  Harrison  overtook  the  prisoners  did 
not  appear  to  be  within  those  limits.  The  jury  found 
that  the  prisoners  knew  Harrison  to  be  a  watchman. 

The  learned  Baron  doubted  whether,  as  no  felony  had 
been  committed,  and  there  had  been  Ho  breach  of  the 
peace  in  Harrison's  presence,  he  could  legally  arrest,  at 
least  without  first  stating  to  the  {Nrisoners  why  he  pur- 
posed to  arrest,  and  the  learned  Baron  doubted  his  power 
out  of  the  limits  of  his  hamlet ;  but,  upon  conferring  with 
Pabkb,  J.,  he  thought  it  desirable  to  saVe  the  points  for 
the  consideration  of  the  Judges. 

In  Easter  Term,  1832,  all  the  Judges  (except  Lord 
LrNOHXJRST  and  Taunton,  J.)  met  and  considered  this 
case ;  and  nine  of  the  learned  Judges  held  that  the  watch- 
man could  legally  arrest  the  prisoner  without  saying  that 
he  had  a  charge  of  robbery  against  him,  though  the  pri- 
Boner  had  in  fact  done  nothing  to  warrant  the  arrest ;  and 
that  had  death  ensued,  it  would  have  been  murder.  Bat- 
let,  B.,  PaEK,   J.,   LiTTLEDALB,    J.,   and   BoSANCtUET,    J., 

were  of  a  contrary  opinion. 
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REX  V.  JOHN  ELLISON  and  PETER  VINES. 

An  open  boilding  in  a  fiold,.at  •  dutance  from,  and  oot  of  sight  ofthe  ownar^s 
though  boarded  roood  and  ooTered  in,  is  not  an  outhouse  within  7  dt  8  G.  4,  c  30. 
S.3. 

The  prisoners  were  convicted  before  Mr.  Justice  Pauc, 
at  the  Spring  Assizes  for  the  county  of  Wilts,  in  the  year 
1832,  on  an  indictment  charging  the  prisoners  with  setting 
fire  to  an  outhouse  in  the  possession  of  Elizabeth  Bradford. 

The  question  which  the  learned  Jodge  submitted  to  the 
learned  Judges  was,  whether  the  building  set  fire  to  was 
an  outhouse. 

The  evidence  respecting  it  was  this : — ^The  place  in 
question  stood  in  an  inclosed  field,  a  furlong  from  the 
dwelling-house,  and  not  in  sight  thereof  The  supposed 
place  had  originally  been  divided  into  stalls  capable  of 
holding  eight  beasts,  and  partly  open  and  partly  thatched ; 
but  of  late  years  it  was  boarded  all  round,  the  stalls  taken 
away,  and  an  opening  left  for  horses  and  cows,  or  other 
cattle  which  might  be  in  the  field,  to  go  in  and  out  of 
their  own  accord ;  there  were  no  windows  nor  door,  and 
the  opening  was  sixteen  feet  wide,  so  that  even  a  wagon 
might  be  drawn  through  it  under  cover.  The  back  part 
of  the  roof  was  supported  by  posts,  to  which  the  side 
boards  were  nailed,  part  of  it  internally  was  boarded  and 
locked  up,  where  several  boards  were  locked  up ;  there 
was  no  distinction  in  the  roof  between  the  enclosed  and 
unenclosed  part,  and  the  inhabitants  and  owners  usually 
called  it  the  cow  stalls :  Ehmore  v.  The  Inhabitants  of  Si. 
Briavellsy  8  B.  &  C.  461,  was  quoted. 

The  learned  Judge  did  not  consider  that  this  was 
an  outhouse  within  the  statute,  and  therefore  did  not 
pass  sentence  of  death,  being  desirous  of  having  the 
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Opinion  of  the  learned  Jadges  whether  this  be  an 
out-house  or  not,  NortVs  oase^  2  East,  P.  C.  1021, 2  Ross. 
492,  Winter's  case,  Russ.  &  Ry.  295,  2  Russ.  493.  and 
ffUes  y.  The  Hundred  of  Shrewsbury ,  3  East,  457.  In 
Taylor's  case,  1  Leach,  58,  a  doubt  arose  whether  a  mill* 
house  was  an  out-house,  but  the  Judges  gave  no  opinion. 

Id  Easter  Term,  1832,  all  the  Judges  (except  Lord 
LrNiminiST,  C.  B.,  and  Taunton,  J.,)  met  and  considered 
this  case,  and  Lord  Tentbepen,  C.  J.,  Batlbt,  B., 
LrrTtBDALB,  J.,  Vauohan,  B.,  Parke,  J.,  Boixand,  B., 
held  this  to  be  an  out-house  within  the  statute.  The 
other  ^Yea  learned  Judges  were  pf  a  contrary  opinion, 
and  a  pardon  was  reconmiended. 


REX  V.  JOHN  COX. 

On  an  iiutietment  for  a  rape  under  9  G.  4,  c.  31,  a.  18,  ppnetration  ia  aofficient,  thoogh 

the  jary  negative  emisiion. 

The  prisoner  was  tried  and  convicted  before  Mr. 
Justice  LiTTLEDALE,  at  the  Spring  Assizes  for  the  county 
of  Worcester,  in  the  year  1832,  for  carnally  knowing  and 
abusing  a  female  infant  child  under  the  age  of  ten  years. 

In  consequence  of  the  case,  Rex  v.  Russell,  2  M.  & 
M.  122,  the  learned  Judge  thought  it  right  to  leave  the 
questions  arising  in  this  case  to  the  jury  in  such  a  way, 
as  that,  if  it  became  necessary,  the  opinion  of  the  Judges 
m^t  be  taken  upon  the  construction  of  9  G.  4,  c.  31, 
s.  18,  and  the  more  so,  as  during  the  trial  a  note  was 
handed  up  to  the  learned  Judge  of  what  Mr.  Justice 
Aldbrson  had  said  in  a  case  of  the  King  v.  Coulshart^ 
at  the  last  assizes  for  the  county  of  Cumberland,  and  in 
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which  the  prisoner  was  acquitted  on  the  ground  of  the 
jury  not  being  satisfied  of  the  fact  of  penetration. 

The  learned  Judge,  therefore,  left  the  question  of  pene- 
tration, and  also  the  question  of  emission,  to  the  jury ; 
and  also  desired  them,  that  in  case  they  should  be  of 
opinion  that  penetration  had  taken  place,  but  were  uncer- 
tain whether  emission  had  taken  place  or  not,  they  should 
say  so. 

The  jury  found  the  prisoner  guilty,  and  said  they  were 
of  opinion  that  penetration  took  place,  and  that  they 
were  of  opinion  that  no  emission  took  place. 

The  learned.  Judge  passed  sentence  of  death  upon  the 
prisoner,  but  respited  the  execution  till  Saturday  the  12th 
of  May,  that  the  opinion  of  the  Judges  might,  in  the 
mean  time,  be  taken. 

In  Easter  Term,  1832,  all  the  Judges  (except  Taun- 
ton, J.,  and  GuRNBT,  B.,)  met,  and,  upon  consideration 
of  this  case,  were  unanimously  of  opinion  that  the  con- 
viction was  right. 


RBX  V.  J.  HARRIS,  W.  EVANS,  and  J.  BUTLER. 

Puol  efidenoe  may  be  gt?en  to  add  to  the  written  ezaminatton  of  a  prieoner,  taken  bj 

a  magistrate. 

The  prisoners  were  tried  before  Mr.  Justice  Littlb- 
DALB,  at  the  Spring  Assizes  for  the  county  of  Worcester, 
in  the  year  1832,  for  killing  an  ewe,  the  property  of 
Thomas  Bennett,  with  intent  to  steal  the  carcase ;  second 
count  for  stealing  the  ewe. 

The  day  before  the  three  prisoners  were  taken  before 
a  magistrate,  the  prisoner  Butler  came  to  the  house  of 
one  RofainBon,  and  said  he  came  to  speak  the  truth ;  the 
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following  morning  Robinson  asked  him  what  sheep  be 
had  been  concerned  with.    Butler  said,  of  Thomas  Ben- 
net,  Mr.  Pennell,  and  Jonathan  Price.    In  consequence 
of  the  information  which  Butler  gave,  he  and  the  two 
other  prisoners  were  taken  before  Mr.  Commeline,  a 
magistrate,  about  stealing  the  sheep  of  Bennett,  Pennell, 
and  Price ;  at  the  meeting,  Bennett,  PenneU,  and  Price 
were  all  present.    The  evidence  given  by  Mr.  Commehne 
the  magistrate  was,  that  he  examined  the  prisoners ;  he 
told  them  to  say  any  thing  or  nothing,  as  they  pleased ; 
he  held  out  no  inducement,  nor  held  out  any  threat  to 
make  them  confess,  but  rather  the  contrary.    He  told 
them  what  they  said  would  be  taken  down  in  writing, 
and  it  would  be  given  in  evidence  against  them ;  it  was 
taken  down  in  writing,  and  signed  by  them ;  he  identified 
the  examination,  and  said,  that  was  all  that  was  taken 
down ;  that  was  what  each  of  them  said ;  it  was  all  in 
his  writing,  he  had  no  clerk;   all  the  three  prisoners 
spoke ;  the  informations  were  taken  as  to  the  three  sheep, 
before  Evans  and  Harris  were  examined ;  that  the  exami- 
nations of  all  the  three  prisoners  were  read  over  to  them 
before  they  signed  them,  and  were  signed  by  all  the  three 
prisoners,  and  also  by  him,  the  magistrate;  he  took 
down  every  thing  that  they  said  that  he  heard. 

The  papers  produced  contain  every  thing,  as  he 
believed,  that  transpired  before  him,  the  magistrate ;  he 
intended  to  take  down  all  that  was  said  to  him,  and  he 
believed  he  did ;  the  room  was  very  full. 

The  papers  produced  were  the  depositions  of  Pennell, 
Price,  and  Bennett  as  to  the  stealing  of  their  slieep 
respectively,  and  Butler's  examination  and  confession  as 
to  each  ofience.  The  foUowing  were  the  examinations 
of  Harris  and  Evans. 

"County  of  Worcester.  John  Harris  being  called 
upon  for  his  defence,  voluntarily  saith  that  he  was 
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concerned  in  stealing  a  sheep,  the  property  of  John 
Pennell,  but  that  John  Butler  was  the  foreleader  in  the 
business. 

«  The  mark  of 

"  John  H  Habbis.'^ 

^  William  Evans  voluntarily  saith  that  he  did  not  kill 
the  sheep,  but  that  he  helped  to  carry  it  away. 

"  The  mark  of 
"  William  >^  Evans. 
"  Taken  before  me  this 
13thday  of  Jan.  1832, 
James  Commeline.'^ 

Robinson,  the  witness  before  mentioned,  stated  that 
he  was  before  the  magistrate  with  the  prisoners,  that  the 
magistrate  took  their  examinations,  and  he  cautioned 
Butler  to  speak  nothing  but  the  truth. 

That  Mr.  Commeline  examined  Harris  and  Evans, 
and  he  wrote,  that  when  Harris  was  asked  about 
Bennett's  sheep,  Mr.  Commeline  was  at  the  table  with 
his  paper  and  pen  before  him,  but  his  hand  was  not  going. 
What  Harris  said  about  Bennett's  sheep  was  said  to  Mr. 
Commeline.  Mr.  CommeUne  heard  what  Harris,  and  also 
what  Evans  said  about  Bennett ;  he  took  down  in  writ- 
ing what  they  said  about  Bennett's  sheep;  what  they 
said,  they  said  to  Mr.  Commeline.  Harris  said  he  was 
connected  with  the  taking  of  Thomas  Bennett's  sheep. 
Harris  said  they  took  a  neddy  out  of  the  road  and  put 
the  sheep  upon  him,  and  the  neddy  tumbled ;  that  was 
addressed  to  Mr.  Commeline.  Evans  said  he  helped  to 
take  the  sheep,  Thomas  Bennett's  sheep;  this  was 
addressed  to  Mr.  Commeline. 

Another  witness,  Bennett  the  prosecutor,  said,  that 
he  was  at  the  magistrate's ;  that  he  heard  Harris  and 
Evans,  one  at  the  time ;  that  Harris  said,  he  helped  to 
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take  his,  Bennetts,  ewe ;  that  he  addressed  Mr.  Com- 
meline  :  that  Evans  did  not  come  forward  at  first ;  that 
Mr.  C^ommeline  said,  "  You  are  not  obliged  to  say  any 
thing,  there  is  no  compulsion;^'  that  then  Evans  came 
forward,  and  Harris  said  to  Evans,  ^^  Speak  the  truth, 
you  may  as  well  speak  the  truth  as  not ;"  that  then  Evans 
said,  he  helped  to  do  it,  he  helped  to  take  his,  Bennetf  s, 
sheep ;  that  what  Evans  said,  was  addressed  to  Mr. 
Commeline. 

The  evidence  of  the  two  witnesses,  Robinson  and 
Bennett,  was  objected  to  by  the  counsel  for  Harris  and 
Evans  ;  and  it  became  a  question  whether,  as  Harris  and 
Evans  had  made  a  confession  as  to  PennelPs  sheep, 
which  had  been  taken  down  in  writing  by  the  magistrate, 
any  confession  as  to  Bennett's  sheep  could  be  supplied  by 
parol  evidence ;  and,  whether,  as  the  magistrate  had  taken 
down  in  writing  every  thing  he  heard,  and  he  intended  to 
take  down  all  that  was  said  to  him,  and  he  believed  he 
did,  parol  evidence  could  be  given  of  any  thing  else  that 
was  addressed  to  the  magistrate. 

After  they  had  been  before  the  magistrate,  the  prisoner 
Butler  went  with  Bennett  and  two  other  persons  to  a 
field,  and  Butler  said  he  could  find  the  skin  buried ;  he 
showed  them  the  place,  they  dug  it  up,  and  it  was  the 
skin  of  the  sheep  which  Bennett  had  lost.  The  jury 
found  all  the  prisoners  guilty,  and  judgment  of  death  was 
recorded  against  them. 

The  opinion  of  the  Judges  was  requested,  whether  the 
evidence  of  Robinson  and  Bennett  above  stated,  as  to 
what  passed  before  the  magistrate,  was  admissible. 

Rowland  v.  Ashby^  R.  &  M.,  N.  P.  C.  231,  Starkie  on 
Evidence,  1045. 

In  Easter  Term,  1832,  aU  the  Judges  (except  Lord 
Ltnbhurst,  C.  B.,  BosANquBT,  J.,  Taunton,  J.^  and 
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Gurnet,  B.,)  met,  and  having  considered  this  case,  were 
unanimously  of  opinion  that  the  evidencQ,  being  precise 
and  distinct,  was  properly  received,  and  that  the  convic- 
tion was  right* 


REX  V,  ROBERT  REEKSPEAR. 

On  an  indictment  for  sodomy,  the  crime  is  complete  if  the  jury  be  satisfied  that 

tration  took  place. 

The  prisoner  was  convicted  before  Mr.  Justice 
Gaseleb  of  sodomy. 

The  prosecutor,  who  was  fourteen  years  old,  swore 
that  he  was  at  South  Sea  Common  on  the  28th  of  July, 
at  half-past  three  o^clock  in  the  afternoon,  that  the  pri- 
soner took  him  by  the  collar,  and  threw  him  down 
amongst  some  furze.  He  then  detailed  the  circumstances 
of  the  offence,  which  were  strong  to  show  penetration, 
and  distinctly  proved  emission,  but  not  during  penetra- 
tion, the  prisoner  having  been  interrupted. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether 
there  had  been  penetration,  stating  that,  if  so,  the  crime 
was  complete  under  the  new  act.  The  jury  were  of 
opinion  there  had  been,  and  found  the  prisoner  guilty. 
The  learned  Judge  passed  sentence,  but  afterwards,  as  it 
appeared  that  there  was  no  emission  in  corpore^  Jacobus 
casCf  Russ.  &Ry.  331,  and  in  consequence  of  the  opinion 
of  Mr.  Justice  Taunton  in  Rex  v.  Russell^  1  M.  &  M. 
122,  the  learned  Judge  respited  the  execution  till  the  12th 
May,  to  give  time  to  take  the  opinion  of  the  Judges, 
whether  the  conviction  was  proper. 

In  Easter  Term,  1832,  all  the  Judges  (except  Taun- 
ton, J^,  and  Gurnet,  B.,)  met^  and,  on  consideration  of 
this  case,  unanimously  held  the  conviction  right. 
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REX  t.  JOHN  THORLEY. 

Embezzlement  of  money  by  a  servant  not  authorized  to  receive  it  is  not  within  7  &  8 

G.  4,  c.  29,  s.  47. 

The  prisoner  was  tried  before  Mr.  Justice  J.  Parke, 
at  the  Spring  Assizes  for  the  county  of  Warwick,  in  the 
year  1832,  on  an  indictment  which  charged  him,  as  the 
servant  of  Humphrey  Brown  and  others,  with  the  embez- 
zlement of  8/.  4^.  lOe^.,  received  by  him  by  virtue  of  his 
employment. 

The  prisoner  was  a  servant  of  H.  Brown  and  Sons, 
carriers,  who  had  a  warehouse  at  Birmingham:  his 
employment  was  to  look  up  goods  to  be  carried  by  his 
masters'  wagons;  but  he  had  no  authority  to  receive 
money,  all  moneys  were  collected  and  received  by  a  col- 
lecting clerk. 

Mr.  Price,  a  debtor  to  Brown  and  Sons,  went  into  the 
counting-house,  part  of  their  warehouse  at  Birmingham, 
and,  seeing  the  prisoner  there  standing  at  the  desk,  with 
some  books  near  him,  and  supposing  him  to  be  a  clerk 
authorized  to  receive  moneys,  paid  him  8/.  4s.  lOd. ;  for 
which  the  prisoner  gave  a  receipt  in  his  own  name  for 
Brown  and  Sons. 

This  sum  the  prisoner  fraudulently  applied  to  his  own 
use. 

By  the  7  &  8  G.  4,  it  is  provided,  that  if  any  clerk  or 
servant,  or  any  person  employed  for  the  purpose  or  in  the 
capacity  of  a  clerk  or  servant,  shall,  by  virtue  of  sifch 
employment,  receive  or  take  into  his  possession  any 
money  for  or  in  the  name  of  his  master,  and  shall  fraudu- 
lently embezzle  the  same,  every  such  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master, 
although  such  money  was  not  received  into  the  possession 
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of  such  master,  otherwise  than  by  the  actual  possession  of 
his  clerk,  servant,  or  other  person  so  employed. 

This  clause  does  not  differ  materially  from  the  statute 
39  G.  3,  c.  85,  on  which  Rex  v.  Mellish^  Russ.  &  Ry.  80, 
was  decided.  The  learned  Judge  would  have  directed  an 
acquittal,  had  not  a  similar  case  been  cited  from  an  old 
edition  of  Archbold's  Criminal  Law,  as  decided  by  Hol- 
ROTD,  J.,  at  York,  in  which  the  contrary  is  stated  to  have 
been  ruled ;  and,  upon  conferring  with  Mr.  Baron  Batlet, 
he  thought  there  was  sufficient  doubt  to  make  it  fit  that 
the  case  should  be  considered  by  the  Judges.  Rex  v. 
Beechey,  R.  &  R.  319. 

In  Easter  Term,  1832,  all  the  Judges  (except  Lord 
Ltndhurst  and  Taunton,  J.)  met,  and  having  considered 
this  case,  were  unanimously  of  opinion  that,  as  the  servant 
had  no  authority  to  receive  the  money,  the  case  was  not 
within  the  statute;  and  the  conviction  was  therefore 
wrong,  (a) 

(a)  Rtx  ▼.  Hughes^  in/ra,  370. 


REX  V.  MARGARET,  the  Wife  of  JAMES  WALUa 

A  house  may  be  described  «b  in  the  poasession  of  the  actual  oocapier  though  hia 

poaaeasioD  be  wrongful. 

The  prisoner  was  tried  before  Mr.  Justice  J.  Parke, 
at  the  last  assizes  for  the  county  of  Lincoln,  on  an  indict- 
ment which  charged  her  with  setting  fire  to  a  certain 
house  situate  in  the  parish  of  Wold  Newton,  in  the  pos- 
session of  the  said  James  Wallis,  with  intent  thereby, 
then  and  there,  to  injure  Maurice  Wright:  second  count 
charged  her  with  the  like  ofience,  with  intent  to  injure 
Charles  Anderson,  Lord  Yarborough. 

James  Wallis,  the  husband  of  the  prisoner,  was  a 
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labourer  in  husbandry  for  Mr.  Wright;  who  provided 
him  with  the  house  in  question  as  a  part  of  his  wages. 
The  house  was  Lord  Yarborough's  property,  and  was  let 
with  a  large  farm,  and  other  cottages  for  the  accommo- 
dation of  labourers  on  the  farm,  by  his  Lordship  to 
Wright.  Wright,  being  dissatisfied  with  Wallis's  con- 
duct, discharged  him  from  his  service ;  and  told  him  to 
quit  his  house  in  a  month,  which  time  he  allowed  him  to 
procure  another  residence.  Two  days  after  the  expira- 
tion of  the  month,  Wallis  and  the  prisoner  and  his  family 
still  continuing  in  possession,  Wright  and  two  of  his  ser- 
vants went  in  the  day-time,  whilst  the  husband  was  out, 
to  strip  off  part  of  the  thatch,  in  order  to  force  them  to 
quit.  The  prisoner  resisted ;  struck  at  the  men  with  a 
pitchfork ;  knocked  out  the  windows  and  doors ;  made  a 
fire  with  the  firagm^its  on  the  floor  of  the  house,  and 
thereby  set  the  house  on  fire,  and  burned  it  down. 

The  jury  found  that  she  wilfully  set  the  house  on  fire ; 
and  that  the  fire  communicated  to  the  house  whilst  Wal- 
lis continued  in  the  actual  possession  of  it,  by  means  of 
his  family  and  furniture.  The  learned  Judge  thought  the 
indictment  should  have  been  framed  diflferently,  and 
should  have  stated  the  house  to  be  in  the  possession  of 
Wright.  WalUs  having  at  the  time  of  the  fire  no  lawful 
possession,  but  the  legal  possession  being  in  Wright,  an 
ofience  committed  under  similar  circumstances  would 
have  been  capital  before  the  pas^ng  of  the  43  G.  3,  c. 
58,  Gaioen^s  case^  2  East,  P.  C.  1027,  and  would  have 
been  a  felony  at  common  law. 

The  learned  Judge  respited  the  judgment  till  the  next 
assizes,  being  of  opinion  that  the  prisoner  ought,  certainly, 
not  to  be  executed,  in  case  the  conviction  was  right. 

In  Easter  Term,  1832,  all  the  Judges  (except  Lord 
Lyndhurst,  C.  B.,  and  Taunton,  J.)  met  and  considered 
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this  case;  and  held  that^  as  Wallis  was  thd  actual 
occupier,  the  statement  was  ptoper,  and  the  contictioii 
right. 


REX  V.  JOSEPH  SENIOR. 

Givingf  a  child,  whilst  io  the  act  of  heiog  born,  a  mortal  wound  in  the  head  as  ■ixmai 
the  head  appears,  and  before  the  child  has  breathed,  will,  if  the  child  ia  aAerwu4 
bom  alive,  and  dies  thereof,  and  there  is  malice,  be  murder. 

Thb  prisoner  was  tried  and  convicted  before  Mr.  Baron 
BoLLAND,  at  the  Spring  Assizes  for  the  county  of  Chester^ 
in  the  year  1832,  upon  an  indictment  which  charged  him 
with  the  manslaughter  of  the  male  infant  child  of  AOen 
Hewitt  and  Alice  his  wife,  at  Stockport,  on  the  24th  of 
March,  1832,  by  mortally  wounding  the  said  child  upcm 
the  head  with  a  knife. 

The  prisoner  practised  midwifery  in  the  town  of  Stock- 
port, tod  was  called  in,  at  about  five  in  the  momiDg  of 
the  24th  of  March,  to  attend  Alice  Hewitt,  who  was 
taken  in  labour.  At  about  seven  in  the  evening  of  that 
day  the  head  of  the  child  became  visible ;  and  the  pri* 
soner,  being  grossly  ignorant  of  the  art  which  he  pro- 
fessed, and  unable  to  deliver  the  woman  with  safety  to 
herself  and  the  child,  as  might  have  been  done  by  a  person 
of  ordinary  skill,  broke  and  compressed  ike  skull  of  the 
infant,  and  thereby  occasioned  its  death  immediately  after 
it  was  born. 

It  was  submitted  to  the  learned  Judge  by  the  oomuel 
for  the  prisoner  that  the  indictment  was  misconcei?ecl, 
though  the  facts  would  warrant  an  indictment  in  another 
form ;  and  that  the  child  being  in  ventre  sa  mire  at  the 
time  the  wound  was  given,  the  prisoner  could  not  be  guilty 
of  manslaughter ;  and  quoted  1  Russ.  424. 

The  learned  Judge  did  not  consider  the  objections  valid; 
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and  sentenced  the  prisoner  to  imprisonment  for  one  year. 
Coke,  3  Inst.  50. 

All  the  Judges  (except  Lord  Ltndhurst,  C,  B.,  and 
Taunton,  J.)  considered  this  case  at  a  meeting  in  Easter 
Term,  1 832 ;  and  held  unanimously  that  the  conviction 
was  right. 


REX  i;.  JOHN  TURNER. 

Ol  tn  ]&4ictoi9iit  agBiDflt  an  aooesmry,  a  oonfenion  li^  the  principal  is  not  admi«ibla 
in  evidence  to  prore  the  guilt  of  the  principal;  it  muet  be  proved  ojiiinde,  eapedally 
if  the  principal  be  alive. 

StmUt,9,  ooavietion  of  the  principal  upon  a  plea  of  gnihy  wiH  not  be  evidence  against 
Iheaooeseary  lo  prove  the  principal  guilty. 

Nor,  ifiii^,  will  a  conviction  on  a  plea  of  not  guilty. 

The  prisoner  was  tried  before  Mr.  Justice  Pattbson, 
at  the  Spring  Assizes  for  the  county  of  York,  in  the  year 
1832,  upon  an  indictment  which  charged  that  the  said 
John  Turner,  sixty  soverdgns  of  the  value  of  60/.,  of  the 
goods  and  chattels  of  one  Martha  Clarke,  by  one  Sarah 
Rich  then  lately  before  feloniously  stolen,  taken,  and  car- 
ried away,  of  the  said  Sarah  Rich  feloniously  did  receive, 
&c. 

Mrs.  Clarke  proved  that  above  200  sovereigns  had 
been  stolen  out  of  her  box,  on  Monday  22d  or  early  in 
the  morning  of  Tuesday  23d  of  August ;  and  that  Sarah 
Rich  then  lived  with  her  as  a  servant. 

The  counsel  for  the  prosecution  then  proposed  to  prove 
a  confession  of  Sarah  Rich  made  before  a  magistrate,  in 
the  presence  of  the  prisoner,  in  which  she  stated  various 
&cts  implicating  the  prisoner  and  others  as  well  as  herself. 

The  counsel  for  the  prisoner  objected  that  the  con- 
fession of  Sarah  Rich,  not  upon  her  oath,  was  not  evi- 
dence against  the  prisoner ;  and  cited  Rex  v.  Appleby^ 
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coram  Holrotd,  J«,  3  Stark.  Rep.  33,  and  insisted  that 
Sarah  Rich  should  herself  be  called. 

The  learned  Judge  refused  to  receive  as  evidence  any 
thing  that  was  said  by  Sarah  Rich  respecting  the  prisoner, 
but  admitted  what  she  said  respecting  herself  only ;  and 
it  was  this : — 

**  I  had  taken  the  key  out  of  my  mistress's  pocket,  and 
opened  the  box  as  we  went  to  bed,  the  night  before. 
From  one  of  the  bags  of  sovereigns  I  had  taken  out  forty 
for  myself,  and  about  noon  about  fifty  or  sixty  more." 

It  was  then  proved  that  the  prisoner,  who  was  a  poor 
man,  had  between  fifty  and  sixty  sovereigns  in  his 
pocket  on  the  25th  of  August ;  and  that  he  had  been 
talking  at  his  own  door  with  Sarah  Rich  on  the  morning 
of  the  23d;  that  he  was  taken  up  on  the  31st,  and  told 
the  constable  that  he  was  sorry ;  that,  when  he  received 
the  money  from  Sally,  he  said,  ^  Damn  thee,  thouUt  have 
us  all  hanged  together.'^ 

The  prisoner  was  convicted  and  sentenced. 

Having  since  learned  that  a  case  occurred  before  Mr. 
Baron  Wood  at  York,  where  two  persons  were  indicted 
together,  one  for  stealing  and  the  other  for  receiving,  in 
which  the  principal  pleaded  guilty  and  the  receiver  not 
guilty,  and  that  Mr.  Baron  Wood  refused  to  allow  the 
plea  of  guilty  to  establish  the  fact  of  the  stealing  by  the 
principal  as  against  the  receiver,  the  learned  Judge 
thought  it  right  to  submit  to  the  learned  Judges  the  ques- 
tion, whether  he  was  right  in  admitting  the  confession  of 
Sarah  Rich  in  the  present  case. 

The  learned  Judge  thought  it  right  to  add,  that 
the  prisoner,  one  Taylor,  and  Sarah  Rich  had  imme- 
diately before  been  tried  upon  an  indictment  for 
burglary,  and  stealing  other  property  in  the  house 
of  Mrs.  Qarke  on  the  night  of  the  22d  of  August; 
and    that  Taylor  and  Rich  had  been  found  guil^, 
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but  the  prisoner  had  been  acquitted,  there  being  no  proof 
of  his  presence. 

The  learned  Judge  did  not  pass  sentence  upon  Sarah' 
Rich  immediately ;  but  a  new  jury  was  called,  and  the 
prisoner  was  tried  as  a  receiver,  so  that  either  party 
might  have  called  her  as  a  witness. 

In  Easter  Term,  1832,  all  the  Judges  (except  Lord 
Ltndhurst,  C.  B.,  and  Taunton,  J.,)  met,  and  having 
considered  this  case,  were  unanimously  of  opinion  that 
Sarah  Rich's  confession  was  no  evidence  against  the  pri-^ 
soner ;  and  many  of  them  appeared  to  think,  that  had 
Sarah  Rich  been  convicted,  and  the  indictment  against 
the  prisoner  stated,  not  her  conviction,  but  her  guilt,  the 
conviction  would  not  have  been  any  evidence  of  her  guilt, 
which  must  have  been  proved  by  other  means ;  and  the 
conviction  was  held  wrong. 


REX  V.  GEORGE  PROWES. 

If  a  larceny  be  committed  oat  of  the  kingdom,  though  within  the  king's  dominioBs, 
bringing  the  things  stolen  into  this  kingdom  will  not  make  it  laroeny  here. 

The  prisoner  was  tried  and  convicted  before  Mr. 
Sblwtn,  K.  C,  at  the  Spring  Assizes  for  the  county  of 
Dorset,  in- the  year  1832,  and  ordered  to  be  transported 
for  seven  years ;  but  the  execution  of  the  sentence  was 
respited,  in  order  that  the  opinion  of  the  Judges  might  be 
taken  on  the  case. 

The  indictment  charged  the  prisoner  vnth  stealing  at 
Dorchester,  in  the  county  of  Dorset,  a  quantity  of  wear- 
ing apparel,  the  property  of  Thomas  Cuiidy;  The  things 
had  been  taken  by  the  prisoner  from  a  box  of  the  prose- 
cutor's at  St.  Helier*s,  in  the  island  of  Jersey,  while  the 
prosecutor  was  absent  at  his  work  at  a  short  distance. 
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and  without  his  leave:  they  were  shortly  afterwards 
found  in  the  possession  of  the  prisoner  at  Wejrmoutli,  in 
the  county  of  Dorset,  where  he  had  been  apprehended  od 
another  charge. 

A  doubt  occurred  whether  the  original  taking  was  sucb 
whereof  the  common  law  could  take  cognizance ;  and,  if 
not,  whether  the  ca^e  fell  within  the  statute  7  d^  8  G.  4, 
c.  29,  s.  76 ;  or,  in  other  words,  whether  the  Island  of 
Jersey  could  be  considered  as  part  of  the  united  kingdom, 
2  Russell,  175.  If  the  original  taking  be  such  whereof 
the  common  law  cannot  take  cognizance,  as  if  the  goods 
be  stolen  at  sea,  the  thief  cannot  be  indicted  in  any 
county  into  which  he  may  carry  them,  3  Inst.  113,  1 
Haw.  P.  C.  33,  s.  92.  A  similar  exception  prevailed 
formerly,  where  the  original  taking  was  in  Scotland  or 
Ireland ;  and  it  appears  to  have  been  holden,  that  a  thief 
who  had  stolen  goods  in  Scotland,  could  not  be  indicted 
in  the  county  of  Cumberland,  where  he  was  taken  with 
the  goods.  Rex  v.  Anderson  and  others^  Carlisle  Summer 
Assizes,  1763 ;  and  before  the  Judges,  November,  1763, 
2  East,  772,  c.  16,  s.  156. 

This  case  was  considered  at  a  meeting  of  all  the  Judges, 
(except  Lord  Lyndhubst,  C.  B.,  and  Taunton,  J.,)  in 
Easter  Term,  1832 ;  and  they  held  unanimously  that  the 
conviction  was  wrong,  and  that  the  case  was  not  within 
7  &  8  G.  4,  c  29,  s.  76. 
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RBX  V.  ROSS  CARNEY. 

On  an  indietmeat  oo  11  6. 4,  &  1  W.  4,  a  66,  s.  10,  a  request  tox  the  detivery  of 

goods  need  not  be  addressed  to  any  one. 

The  prisoner  was  tried  before  Newman  Knowlys,  Esq., 
Recorder,  in  the  February  Sessions  at  the  Old  Bailey,  in 
^  year  1832,  on  an  indictment  framed  on  the  11  G.  4, 
&  1 W.  4,  c.  66,  s.  10 ;  the  first  count  cfaatging  him  with 
feloniously  forging,  on  the  5th  of  November  last,  a  certain 
request  for  the  delivery  of  goods,  with  intent  to  defraud 
^on  Mines,  against  the  statute,  &c. 

The  second  count  charged  the  prisoner  with  feloniously 
uttering,  on  the  same  day,  the  said  request  for  delivery 
of  goods,  well  knowing  the  said  request  to  be  forged, 
with  like  intent  against  the  statute.  The  request  for 
delivery  of  goods,  as  set  out  in  each  count  of  the  indict- 
ment, was  in  the  words  and  figures  following : — 
"  Gentlemen, 

Be  so  good  as  to  let  bearer  have  5?  yards  of  blue  to 
pattern,  and  send  the  drab  cloth  up,  in  the  whole  piece, 
on  Monday  morning  by  10  o'clock ;  also  a  yard  measure, 
as  I  do  not  know  what  quantity  will  be  wanted ;  and 
you  will  oblige, 

"  W.  Rbading,  Mortimer-street." 

"  N.B. — Let  the  drab  be  good,  as  it  is  for  the  inspec- 
tion of  a  gentleman.'' 

It  was  fully  proved  by  Mr.  Simon  Mines,  that  the 
prisoner  delivered  the  request  to  him  at  his  shop  in  Bed- 
ft«fdbury,  on  the  5th  of  November,  and  produced  patterns 
of  cloth ;  that  he  represented  himself  as  the  servant  of 
Mr.  Reading,  of  Mortimer-street,  and  had  been  articled 
to  him  about  six  weeks ;  and  that  he  saw  Mr.  Reading 
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write  the  request,  in  consequence  of  which  Mr.  Mines 
cut  off  the  cloth,  which  the  prisoner  took  away  with  him, 
and  has  never  seen  it  since.  On  the  5th  of  Dec^nber 
following  Mines  saw  the  prisoner  in  custody,  and  was 
sure  of  his  person.  William  Reading  proved  that  he 
was  a  coach-maker  in  Mortimer-street,  and  that  Mines 
had  served  him  with  cloth  for  some  years ;  that  the  pri- 
soner never  was  in  his  service  nor  articled  to  him,  but  was 
an  utter  stranger ;  that  the  request  was  never  written  by 
him,  or  delivered  by  him  to  the  prisoner ;  and  that  he 
never  sent  vmtten  orders  to  Mr.  Mines. 

The  jury  found  the  prisoner  guilty  on  the  second 
count ;  but  the  learned  Recorder  respited  the  judgm^it, 
reserving  for  the  opinion  of  the  Judges  the  question, 
whether,  as  the  request  was  not  addressed  to  any 
individual  person  by  name  or  description,  the  request  set 
out  in  the  indictment  was  a  request  for  the  delivery  of 
goods,  within  the  words  and  true  intent  of  the  statute. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Tindal,  C.  J.,  Lord  Lyndhubst,  C.  B., 
and  Taunton,  J.,)  in  Easter  Term,  1833,  and  they  all 
held  the  conviction  right,  (a) 

(a)  Rex  V.  CuUen^  wpra,  301. 


REX  c.  PETER  CHARLES  CHALMERS. 

A  bad  oomoluaion  ot  centra  paeem  is  as  no  contra  pacem^  and  is  cared  by  7  &  8  G.  4, 

c.  64, 8.  20. 

The  prisoner  was  tried  and  convicted  before  Newican 
Knowlts,  Esq.,  Recorder,  on  the  following  indictment^ 
found  at  the  last  May  Session  at  the  Old  Bailey,  London* 

The  jurors,  &c.,  that  P.  C.  Chahners,  late  of  London, 
labourer,  on  the  12th  day  of  March,  in  the  year  of  our 


REX  «.  CHALM£Ra— 1833.  353 

Lord  1830,  at  the  parish  of  Allhallows  Barking,  of  the 
ward  of  Tower  in  London,*  having  in  his  custody  and 
possession  a  certain  bill  of  exchange,  which  said  bill  of 
exchange  is  as  follows ;  that  is  to  say, 
"No.         £131. 185.  London,  March  1st,  1830. 

**  Three  months  after  date  pay  to  my  order  one  hun- 
dred and  thirty-one  pounds,  eighteen  shillings,  for  value 
received  in  supplies  to  ship  Edward  Lombe. 
"  To  Mr.  Whiteman  Freeman,  P.  CHAtMERs. 

54,  Bishopsgate-street,  London." 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  and  ward  aforesaid,  in 
London  aforesaid,  feloniously  did  forge  on  the  said  bill  of 
exchange  an  acceptance  of  the  said  bill  of  exchange,  which 
said  forged  acceptance  of  the  said  bill  of  exchange  is  as 
follows,  that  is  to  say,  '^  Whiteman  Freeman,'^  with  intent 
to  defraud  one  Andrew  Colin,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace,  &c.,  of  our  lord  the  king,  his  crown  and  dignity. 
Second  count,  against  the  peace  of  our  said  lord  th3 
king,  &c.;  third  and  fourth  counts  conclude  like  the 
second. 

It  was  objected  by  the  prisoner's  counsel,  that,  inasmuch 
as  the  felony  was  committed  in  the  reign  of  the  late 
king,  and  the  indictment  was  not  preferred  till  his  present 
Majesty  came  to  the  throne,  the  indictment  ought  to  have 
concluded  against  the  peace  of  our  late  king,  and  was 
therefore  erroneous;  for  which  he  relied  upon  Rex  v. 
Lookup^  3  Burr.  Rep.  1901.  Upon  looking  into  the  7  G. 
4,  c.  &4,  s.  20,  as  to  what  defects  should  not  vitiate  an 
indictment,  the  learned  Recorder  thought  there  was  suffi- 
cient doubt,  whether  the  terms  of  that  section  entirely 
removed  the  objection,  to  warrant  him  in  respiting  the 
judgment,  and  reserving  the  point  for  the  opinion  of  the 
Judges. 
Vol.  I.  45 
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In  Easter  Term,  1832,  all  the  Judges  (except  Lord 
Ltndhurst,  Batley,  B.,  Aldbrson,  J.,  and  Pattbson9  J^) 
met,  and)  having  considered  this  case,  held  unanimously 
that  the  objection  was  cured  by  the  statute;  and  the 
conviction  was  affirmed. 


REX  V.  ROBERT  FOLKES  and  LEVY  LUDDS. 

a  general  oonyiction  of  a  prisoner,  charged  both  as  principal  in  the  first  degree,  and 
as  an  aider  and  abetter  of  other  men  in  rape,  is  valid  on  the  oonnt  charging  him  as 
principal.  On  such  an  indictment  evidence  may  be  given  of  several  rapes  on  the 
same  woman  at  the  same  time,  by  the  prisoner  and  other  men,  each  asusling  the 
other  in  torn,  without  putting  the  proseoator  to  elect  on  which  count  to  proceed. 

The  prisoner  was  convicted  before  Mr.  Serjeant 
Storkes,  Chief  Justice  of  the  Isle  of  Ely,  at  the  Spring 
Assizes  for  the  Isle  of  E3y,  in  the  year  1832. 

The  indictment  stated  that  Robert  Folkes,  late  of  the 
'  parish  of  Tidd  St.  Giles  in  the  Isle  of  Ely,  labourer  afore- 
said, and  within,  &c.,  in  and  upon  Elizabeth,  the  wife  of 
one  William  Heythorp,  in  the  peace  of  God,  &c.,  then 
and  there  being,  violently  and  feloniously  did  make  an 
assault,  and  her  the  said  Elizabeth  then  and  there,  vio- 
lently and  against  her  will,  feloniously  did  ravish  and 
carnally  know ;  that  Levy  Ludds,  late,  &c.,  at  the  time 
of  committing  the  said  felony  and  rape,  in  form  aforesaid, 
to  wit,  on,  &c.,  with  F.  and  A.,  at,  &c.,  feloniously  was 
present,  aiding,  abetting,  and  assisting  the  said  Robert 
Folkes,  the  felcmy  and  rape  aforesaid  to  do  and  commit, 
against  the  peace,  &ic.  Third  and  Fourth  similar  counts 
same,  except  that  Ludds  is  charged  as  the  principal,  and 
Folkes  as  die  aider.  Fifth  and  sixth  state  a  certain  ill- 
disposed  person  to  the  jurors  unknown  to  be  the  principal, 
and  Folkes  and  Ludds  aiders.    Seventh  and  eighth  state 
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a  certain  oiJier  ill-disposed  person  to  be  the  principal,  and 
Folkes  and  Ludds  aiders. 

Previous  to  their  pleas  being  taken,  the  prisoners^ 
counsel  urged  the  Court  to  quash  the  indictment,  upon 
the  ground  that  it  was  bad  for  misjoinder  of  two  offences 
of  different  nature,  and  not  liable  to  the  same  punish- 
ment ;  and  that  for  aiding  and  abetting  no  provision  is 
made  by  the  statute  of  9  G.  4,  c.  31.  It  was  also  alleged 
that  the  indictment  contained  different  transactions,  and 
that  the  prosecutrix  was  bound  to  make  an  election. 
The  Court  overruled  both  the  objections,  and  the  trial 
proceeded. 

Levy  Ludds  was  acquitted  upon  evidence  of  an  alibi  ; 
and  the  jury,  upon  the  following  evidence,  found  a  general 
verdict  of  guilty  against  Folkes.  It  appeared  that  the 
prisoner,  together  with  three  other  men,  committed  at 
die  same  place  and  time,  the  one  after  the  other  succes- 
siyely,  rapes  upon  the  body  of  the  prosecutrix,  the  others 
ai^Qg  and  abetting  in  turn ;  and  the  evidence,  if  believed, 
was  sufficient  to  sustain  the  first  count  of  the  indictment, 
as  far  as  it  charges  the  prisoner  as  a  principal^  as  also 
the  other  counts,  which  charge  him  as  an  aider  and 
abettor.  The  9  6.  4,  c.  31,  makes  no  specific  provision 
agaiast  aiders  and  abetters  as  to  the  offence  of  rape ;  and 
the  question  was,  whether,  upon  an  indictment  framed  as 
this,  the  verdict  could  be  sustained  against  the  prisoner 
Folkes,  who  is  charged  in  the  first  count  as  a  principal, 
and  in  the  others  as  an  aider  and  abetter;  the  31st  sec- 
tion of  9  6.  4,  c.  31,  makes  provision  for  accessaries 
before  and  after  the  fact  to  felonies,  and  aiders,  &c*,  in 
cases  of  misdemeanor;  the  7  &  8  G.  4,  c.  29,  s.  61,  and 
7  &  8  G.  4,  c.  30,  s.  26,  contain  special  provisions  for 
principals  in  the  second  degree ;  not  so  the  9  G.  4,  c.  31. 

At  a  meeting  of  all  the  Judges,  (except  Lord  Ltnd- 
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IIUR8T,  C.  B.,  Batley,  B.,  Alderson,  J.  and  Pattrscw ,  J.,) 
in  Trinity  Term,  1832,  this  case  was  considered ;  and 
the  learned  Judges  held  the  conviction  good  on  the  first 
count,  (a) 

(fl)  F(iJb*tea«e,Ru88.&.Ry.531. 


REX  V.  HENRY  RUSSELL. 

If  a  wwiui  takes  poiaon  with  intent  to  procure  a  miacarriage,  and  dies  of  it*  she  is 
guilty  of  self-raarder,  whether  she  was  quick  with  child  or  not;  and  a  persoo  who 
fiuniahed  her  with  the  poison  for  that  purpose  will,  if  absent  when  she  took  k,  be  an 
accessary  before  the  fiu;t  only.  And  as  he  could  not  have  been  tried  as  mixh  hefae 
7  G.  4,  c.  64,  s.  9,  he  is  not  triable  for  a  substantive  felony  under  that  act  An 
aeoessary  before  the  fact  to  the  crime  of  self-murder  was  not  triable  at  ooaimoii  law, 
beeanse  the  principal  could  not  be  tried.  And  he  is  not  now  triable  under  7  6. 4, 
0.  64,  s.  9 ;  for  that  section  is  not  to  be  taken  to  make  accessaries  triaUe  except  in 
eases  in  which  they  might  have  been  tried  before. 

Thb  prisoner,  Henry  RusseU,  was  tried  before  Mr. 
Baron  Vauohan,  at  the  assizes  for  the  county  of  Hunt- 
ingdon, in  the  year  1 832,  upon  an  indictment  charging 
that  one  Sarah  Wormsley,  wickedly  intending,  with 
poison,  wilfully,  feloniously,  and  of  her  malice  afore- 
thought, to  kill  and  murder  herself,  took  and  swallowed, 
viz.  two  drachms  of  a  certain  deadly  poison,  to  wit, 
white  arsenic,  by  means  whereof  she  became  sick  and 
died;  and  so  the  jurors  say,  she  did  kill  and  murder 
herself. 

And  that  Henry  Russell,  before  the  said  felony  and 
murder  was  committed,  did  feloniously,  and  of  his  malice 
aforethought,  incite,  move,  procure,  counsel,  and  hire  and 
command  the  said  Sarah  Wormsley  the  said  felony  and 
murder  to  do  and  commit,  against,  &c. 

Second  count  same  as  the  first,  but  charging  that  she, 
the  said  Sarah  Wormsley,  then  and  there  well  knowing 
the  said  white  arsenic  to  be  a  deadly  poison,  did  take 
and  swallow  down  the  same. 
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Third  and  fourth  counts,  varying  the  statement  of  the 
poison. 

Sixth  count  charged  that  Sarah  Wormsley  mixed  two 
drachms  of  a  certain  deadly  poison,  to  wit,  white  arsenic, 
and  mingled  the  same  with  tea  infused  in  water,  and  took 
and  swallowed  down  the  same  into  her  body,  with  intent 
to  procure  the  miscarriage  of  her  the  said  Sarah  Worms- 
ley  ;  she,  the  said  Sarah  Wormsley,  being  with  child,  but 
not  quick  with  child ;  by  means  whereof  she  died. 

And  the  said  Henry  Russell,  before  the  said  felony  and 
murder  was  committed,  feloniously,  wilfully,  and  of  his 
matice  aforethought,  did  incite,  procure,  hire,  and  com- 
mand said  Sarah  Wormsley,  &c. 

The  deceased  Sarah  Wormsley,  a  single  woman,  went 
into  the  serrice  of  the  prisoner  Henry  Russell,  a  married 
man,  and  keeper  of  the  gaol  of  the  county  of  Huntingdon, 
about  three  weeks  before  Michaehnas  1830,  and  continued 
in  his  service  until  Oki  Michaehnas-day,  1831.    From 
thence  she  went  to  live  with  a  lady  at  Brampton  for  about 
five  weeks ;  and  at  the  expiration  of  that  time  went  home 
to  her  father  and  mother,  at  a  cottage  a  short  distance 
from  the  gaol,  and  continued  there  until  her  decease. 
On  Wednesday,  the  2d  of  February,  about  two  o'clock 
in  the  afternoon  of  the  day  preceding  her  death,  the  pri- 
soner called  at  the  cottage ;  aiid  she  walked  and  con- 
versed with  him  upon  the  road  near  to  it  for  about  ten 
minutes.    On  the  next  morning  she  breakfasted  with  the 
family  at  about  six  o'clock,  and  appeared  in  her  usual 
health ;  but,  about  eight  o'clock,  was  observed  by  her 
mother  to  be  very  sick  and  ill,  going  out  into  the  lane 
adjoining  to  vomit  frequently  ;  and  her  sickness  and  suf- 
fering increasing,  her  mother  called  in  an  apothecary 
about  twelve  o'clock,  who,  from  her  symptoms  and  gene- 
ral appearance,  was  soon  satisfied  she  was  under  the 
influence  of  poison.    Apprehensive  that  she  would  die. 
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he  sent  for  a  magistrate,  thinking  it  proper  that  her 
examination  should  be  taken ;  and  about  four  o'clock  Sir 
John  Arundel,  a  magistrate  of  the  county,  attended  by 
his  clerk,  Mr.  Sweeting,  came  to  the  cottage  for  that 
purpose. 

Finding  her  sensible  and  collected,  they  proceeded  to 
take  her  examination  upon  oath,  first  cautioning  her  (to 
use  the^expression  of  the  witness  Sweeting),  against  say- 
ing any  thing  that  might  tend  to  criminate  any  person. 
Being  sworn,  she  made  the  following  statement,  which 
was  taken  down  in  writing,  and  which,  after  being  read 
over  to  her,  and  acknowledged  by  her  to  be  true,  she 
put  her  mark  to. 
The  following  is  a  true  copy  of  her  statement : — 
<^  Sarah  Wormsley,  being  sworn,  saith,  ^  Sometimes  I 
think  I  shall  die,  sometimes  I  think  I  shall  not ;  I  fed 
very  ill ;  I  was  quite  well  when  I  got  up  this  morning.    I 
am  with  child ;  just  before  Michaelmas  I  fell  with  child ; 
I  have  not  felt  the  child  move.    Between  seven  and  eight 
o'clock  this  morning  I  took  some  arsenic,  very  near  two 
tea-spoonsful  of  arsenic ;  I  took  it  in  some  warm  tea ; 
Mr.  Russell  the  gaoler  gave  me  the  arsenic  yesterday 
afternoon.    I  lived  with  Mr.  Russell  as  servant  for  four- 
teen months ;  I  left  his  service  last  Michaelmas ;  I  have 
had  connexion  with  him  several  times.    It  is  a  year  and 
a  half  ago  since  I  first  had  to  do  with  him,  and  firom  that 
time  up  to  this  occasionally,  not  very  often ;  I  was  never 
with  child  before.    Last  week  I  told  Henry  Russell  I  was 
with  child ;  Henry  Russell  said  it  was  a  bad  job^  and  he 
did  not  know  what  would  be  the  consequence ;  I  do  not 
know  any  thing  else  that  did  pass.    I  do  not  know  how 
he  came  to  give  me  the  arsenic,  I  did  not  ask  him  for 
any ;  he  told  me  to  take  it ;  he  told  me  it  was  arsenic ; 
he  did  not  tell  me  the  effect  of  it }  he  gave  me  nothing 
else;  he  gave  me  five  shillings  yesterday  afternoon;  I 
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did  not  know  what  the  arsenic  would  do  ^  he  told  me  to 
take  it,  and  I  took  it. 

*' The  mark  >^of 

**  Sarah  Wormslet.*' 

The  above  information  was  taken  on  oath,  and  dis- 
tinctly read  over  to  the  above  named  Sarah  Wormsley, 
who  seemed  perfectly  to  understand  the  same.  The  1st 
day  of  February,  1832. 

(Signed)        John  Arundel. 

About  half  an  hour  after  the  foregoing  deposition  had 
been  taken,  Sarah  Wormsley  was  resworn  in  the  presence 
of  Henry  Russell:  the  deposition  was  repeated,  and 
Sarah  Wormsley  said  it  was  all  true,  and  that  she  had 
made  her  mark  to  it.  And  the  said  Henry  Russell  having 
beard  the  same,  asked  the  said  Sarah  Wormsley  if  she 
had  not  wished  him  to  get  her  some  arsenic  from  Mr. 
Bird^s :  the  said  Sarah  Wormsley  said  she  had  not. 

(Signed)        John  Arundel. 

A  warrant  had  been  miade  out  to  apprehend  the  pri- 
soner, but  it  was  not  served  upon  him,  as  he  attended 
voluntarily  at  the  cottage  as  soon  as  he  heard  that  the 
magistrate  wished. him  to  come  there.  Upon  his  arrival 
at  the  cottage,  he  went  into  the  room  where  Sarah 
Wormsley  lay,  and  she  being,  as  above  stated,  again 
sworn  in  the  presence  of  the  magistrate  and  his  clerk, 
aud  the  prisoner,  the  examination  which  had  been  pre- 
viously taken  was  again  read  over  to  her  by  Mr.  Sweet- 
ing, who  asked  her,  in  the  presence  of  the  prisoner, 
whether  what  he  had  read  to  her  was  all  true :  ^'  She 
said  it  was,  and  that  was  her  mark."  The  prisoner  then 
pot  some  questions  to  the  deceased ;  and  Sweeting  swore 
that  the  above  memorandum  at  the  foot  of  the  deposition 
contained  the  substance  of  every  question  put  and  answer 
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given.  That  the  prisoner  asked  the  same  question  in 
substance  two  or  three  times.  The  memorandum,  at 
the  foot  of  Sarah  Wormsley's  deposition,  was  written  on 
the  following  morning  by  Sweeting,  at  his  office,  in  the 
presence  of  Sir  John  Arundel. 

The  examination  of  Sarah  Wormsley  was  objected  to, 
as  inadmissible  under  7  G.  4,  c.  64,  s.  2,  being  taken 
upon  oaih,  but  the  learned  Judge  allowed  it  to  be  read, 
and  also  the  interrogation  of  her  by  the  prisoner,  and  her 
answer,  which  was  also  objected  to. 

Sarah  Wormsley  died  about  seven  o'clock  on  the  same- 
evening,  the  1st  of  February,  and  she  was  about  four 
months  advanced  in  her  pregnancy,  but  not  quick  with 
child.  On  submitting  part  of  the  contents  which  had 
been  thrown  from  her  stomach  to  the  most  approved 
chemical  tests,  there  could  be  no  doubt  she  died  in  con- 
sequence of  arsenic  taken  by  her ;  not  less  than  a  drachm, 
or  about  sixty  grains  of  arsenic,  being  found  in  the  por- 
tion analysed. 

It  was  proved  that  the  prisoner  had  purchased  in  the 
shop  of  a  druggist  in  the  town  of  Huntingdon,  a  paper  of 
arsenic  containing  about  half  an  ounce,  a  few  days  before 
the  decease  of  Sarah  Wormsley. 

When  the  case  for  the  prosecution  closed,  the  pri- 
soner's counsel,  in  addition  to  the  objection  which  had 
been  taken  to  the  reading  of  Sarah  Wormsley's  deposi. 
tion,  insisted. 

First,  that  there  was  no  evidence  to  prove  that  Sarah 
Wormsley  was  felo  de  se,  which  was  essential,  in  order 
to  convict  the  prisoner  as  an  accessary  before  the  fact, 
the  charge  against  him  upon  this  indictment ;  that  the 
statute  9  G.  4,  c.  31,  s.  13,  making  it  felony  to  administer 
to  any  woman  not  quick  with  child,  any  medicine,  &c.  to 
procure  her  miscarriage,  did  not  apply  to  a  woman 
administering  it  to  herself;  and  that,  assuming  her  to 
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have  taken  arsenic  knowingly,  and  vritb  tke  iatention  of 
procuring  a  mificarriage  only,  she  was  not  gnilty  of  any 
offence;  and,  consequently,  if  there  we^e  no  principal, 
there  could  he  no  accessary. 

Secondly,  that  the  statute  7  G.  4,  c.  64,  s.  9>  for  the 
more  effectual  prosecution  of  accessaries,  did  not  apply 
to  the  case  of  a  principal  who  was  fe/o  de  $$^  and  that, 
on  that  ground  also,  he  was  entitled  to  an  acquittal. 

The  learned  Judge  overruled  the  objections,  and  told 
the  jury,  that  if  they  were  satisfied  that  Sarah  Wormsley 
was  not  an  innocent  instrument  in  the  prisoner's  handii, 
hot  took  the  arsenic  knowingly  with  the  inteaticm  of  pro 
curing  a  miscarriage,  she  would  be,  in  judgment  of  law, 
fdo  de  se^  although  she  might  not  intend  the  destruction 
of  her  own  life.  And  that  if  the  prisoner  ha^  in^igated 
and  persuaded  her  to  take  it,  not  being  present  at  the 
time,  he  would  incur  the  guih  of  being  accessory  before 
the  fiict  to  her  self-murder. 

The  jury  found  the  {prisoner  guilty,  adding,  ^  We  are 
all  satisfied  that  the  prisoner  delivered  the  arsenic  to  the 
woman  the  day  before  she  took  it,  for  die  purpose  of  pro*- 
curing  a  miscarriage,  and  that  she  ktunoingty  took  it  with 
the  like  intent  of  procuring  a  miscarriage.'^ 

The  learned  Judg6  passed  sentence  of  death  upon  the 
prisoner,  but  afterwards  respited  the  execution  until 
Saturday  the  5th  of  May,  to  afford  time  to  take  the 
opinion  of  all  the  Judges  upon  the  propriety  of  the  con* 
viction. 

This  case  was  argued  in  Easter  Term,  1833,  before  all 
the  Judges  (except  Lord  LTimHimsT,  C.  R,  Taui^ton,  Ji, 
and  GuRNRV,  B.) 

Kdly  for  the  prisoner. 

Assuming  that  Sarah  Wormsley  was  fdo  ie  jc,  and 
that  the  prisoner  was  an  accessary  before  the  fact  to 
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such  feloiiy^  still  he  is  not  punishaUe  with  death*  By  T 
&  8  6. 4,  c.  38,  ss.  6, 7,  the  benefit  of  clergy  is  abolished, 
and  persons  punishable  with  death  are  either  those  exclo- 
ded  firom  the  benefit  of  clergy  before  the  act,  or  made 
liable  to  the  punishment  by  that,  or  some  other  act. 
Then  c<»nes  s.  8,  which  enacts,  ^  that  every  person  con- 
victed of  any  felony  for  which  no  punishment  hath  been 
or  hereafter  may  be  specially  provided,  shall  be  deemed 
to  be  ponishable  under  this  act,  and  shall  be  liable  at  the 
discretion  of  the  Court  to  be  transported  beyond  the 
seas  for  the  space  of  seven  years,''  &c.  If  this  is  a 
felony  at  all,  it  is  one  for  which  no  punishm«[it  has  bee& 
previously  provided,  and  therefore  punishable  under  this 
section.  It  can  only  be  punishable  with  death  by  reason 
of  having  been  before  excluded  from  the  benefit  of  clergy^ 
or  as  ranging  under  the  9  6.  4,  c.  31,  s.  3.  It  will  be 
found  Ihat  there  is  no  law  taking  away  the  benefit  of 
clergy  fix>m  accessaries  to  suicide ;  and  the  question  is, 
whether  the  word  murder  in  the  latter  statute  can  be 
intended  to  comprehend  self-^murder.  It  cannot  have 
that  extended  signification.  A  criminal  statute  ought 
not  to  receive  a  construction  more  extended  than  the 
strict  words,  and  the  word  murder  in  that  statute  is 
clearly  intended  to  mean  the  murder  of  another.  The 
provision  as  to  accessaries  immediately  follows  the  enact- 
ment o(  the  punishment  of  death. on  the  principals,  and 
as  that  can  only  a{^ly  to  the  murder  of  another,  the 
same  meaning  must  be  given  to  the  word  as  regards  the 
accessaries,  otherwise  two  dififerent  meanings  would  be 
given  to  the  same  word  in  the  same  section  of  a  statute. 
The  third  section  is  in  substance  a  re-enactment  of  that 
part  of  4  &  5  Ph.  &  M.  c.  4,  which  relates  to  acces- 
sariea  to  murder,  and  the  word  must  receive  the  same 
construction  as  in  that  statute.    If  there  was  no  inten- 
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ti<m  in  that  statute  to  exclude  acceBsaries  to  suicide  bom 
the  benefit  of  clergy,  such  accessaries  are  not  liable  to 
death  under  the  section  in  qumtion.    Before  the  7  6«  4, 
c.  64,  no  accessary  to  suicide  could  be  tried,  because  the 
principal  must  have  been  tried,  conyicted,  and  attainted, 
which  ex  rei  naturd  is  impossible  in  the  case  of  suicide. 
In  all  the  books  and  authorities  the  offences  of  murder 
and  suicide  are  treated  as  distinct ;  in  none  of  them  is 
suicide  classed  as  a  species  of  murder :  in  1  Hawk.  P. 
C.  c.  27,  /elo  de  se  is  treated  as  distinct  from  murder ; 
so  also  1  Hale,  c.  31,  and  the  definitions  given  are  <fis- 
tinct  and  difierent    Itai  questions  relatmg  to  property 
murder  has  been  held  not  to  include  suicide.    The  statute 
of  pardons,  12  C.  2,  c.  11,  excepts  murder,  and  it  was 
determined  by  all  the  courts  upon  that  statute  that  the 
exception  did  not  include  suicide,  and  that  the  word 
murder  was  to  be  understood  in  its  popular  sense.    Rex 
Y.  Ward^  1  Lev.  8.    In  Toomes  v.  Etherington^  1  Saun- 
ders, 354,  the  point  is  implied,  and  in  the  report  of  the 
same  case  in  1  Lev.  120,  it  is  expressed.    The  first  case 
is  reported  in  1  Keble,  66,  as  Rex  v.  Warner. 

Lord  Tbntbrden,  C.  J.    Levinz  is  a  better  authority 
than  Keble. 

There  is  no  reason  why  a  lenient  construction  should  * 
be  put  on  the  statute  of  Car.  2,  but  here  there  are  two 
principles  on  which  the  milder  construction  ought  to  take 
place;  1st,  Generally  in /avorem  viUb;  2dly,  The  strict 
construction  would  take  away  the  benefit  of  clergy  from 
a  crime  before  entitled  to  it,  and  it  is  laid  down  in  Hawk. 
B.  2,  c.  33,  and  the  same  principle  is  in  2  Haley  335 ; 
^x  V.  Harvey^  1  Wilson,  164,  that  all  statutes  taking 
away  the  benefit  of  clergy  are  to  be  construed  strictly. 
It  is  not  necessary  in  the  coroner's  inquisition  to  use 
the  term  murder.     The  Qnem  v.  Chrk^  1  Salk.  377,  7 
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Mod.  16»  la  murder,  there  are  corruption  of  Uood  aad 
forfeiture )  not  so  in  suicide.  The  points  of  differenee 
are  ninnerous.  Every  count  charges  that  she  feloniously 
murdered  hersdf. 

Lord  Tbnteaxibn,  C.  J.  If  she  was  not  a  felo  de  se 
the  whoie  indictment  falls  to  the  ground,  and  the  {wi- 
soner  may  not  be  bettered  by  the  alteration. 

I  do  pot  mean  to  contend  that  she  was  not  fdo  de  se. 

2dly,.The  7  G.  4,  c.  64,  s.  9,  was  intended  to  maedy 
a  great  defect  in  the  law  that  prevented  accessaries  firom 
being  tried  unless  the  principal  was  first  tried  and  oon- 
viGted«  It  cannot,  th^elbre,  relate  to  cases  where  the 
principal  cannot  from  the  nature  of  the  case  ever  be 
tried.  There  is  no  intention  shown  in  the  statute  to 
citsate  any  new  ofl^ces.  The  object  recited  in  that 
section  is,  ^  the  more  effectual  prosecution  of  accessaries 
before  the  fact  to  felony,''  dz;c.  The  terms  of  the  sec^ 
tion,  ^  being  amenable  to  justice,"  clearly  imply  the  pos- 
sibility of  the  principal  felon  being  tried.  To  include 
the  accessary  to  a  suicide,  would  be  to  compreh^id  a 
case  where  the  principal  could  by  no  possibility  be 
amenable  to  justice.  The  tenth  section  contemplates 
the  trial  of  the  principal  before  some  court  at  which  the 
principal  may  answer:  this  clearly  cannot  include  the 
jurisdiction  of  the  coroner  in  the  case  of  suicide. 

KeUy  then  proceeded  to  argue,  that  the  deposition 
was  inadmissible ;  but  Lord  Tentbrden,  C.  J.,  intima- 
ted a  clear  opinion  that  the  deposition  was  admissible, 
and  the  Judges  all  concurring,  the  point  was  aban- 
doned. 

Andrews  for  the  prosecution. 

First,  Sarah  Wormsley  was  f$lo  de  se.  If  she  did 
a  felonious  act  which  caused  her  death,  she  was 
guflty  of  self-murder,  though  she   did  not  intend  her 
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death.    The  9  G.  4,  c.  31,  s.  13,  which  makes  it  crimiaal 
to  admioister  any  poison  or  noxious  thing  to  a  woman 
^v-ith  child,  whether  quick  or  not,  with  intent  to  procure 
sttmrtion,  is  general,  and  includes  all  persons ;  it  there- 
fore appKes  as  well  to  the  woman  herself  ad  to  another 
person  administering  to  her.    She  therefore  was  in  the 
piX>8ecution  of  a  felonious  act  by  which  she  died.    But 
even  if  the  act  does  not  make  her  a  principal  in  taking 
the    poison,  she  was  clearly  consenting  to  it,  and  so 
^flsiating  in  and  accessory  to  the  felony  in  the  prisoner, 
aod  the  result  would  be  the  same.    Independent  of  that 
statute,  it  was  a  misdemeanor  at  comnH)n  law  in  a 
i^oraan  to  take  any  substance  with  intent  to  procure 
abortioiL 

Lord  Tenterden,  C.  J. — ^Is  there  any  authority  for  it  ? 
No ;  but  the  act  itself  is  one,  having  in  it  all  the  ingre- 
dxents  of  crime.    It  is  against  the  law  of  God,  injurious 
to  the  indiyidual,  and  prejudicial  to  the  state. 

BosAimuBT,  J. — There  is  a  case  of  a  man  multilating 
hknaelf. 

That  case  is  mentioned  in  Co.  Lit  127,  b,  Wright^s 
case :  he  was  indicted  for  maiming  himself  for  the  pur^ 
pose  of  begging,  and  punished.  It  is  there  put  as  the 
principle,  that  the  life  and  members  of  every  subject 
of  the  king  are  under  the  safeguard  and  protection 
of  the  king,  and  may  be  called  in  for  the  service  of  the 
state. 

Parke,  J. — It  would  be  murder  in  Urn.  Is  she  not 
m  the  same  boat  in  assisting  him  to  do  that  which  was 
fek)ny,  namdy,  to  administer  with  intent  to  procure 
aborticHi. 

If  she  was  guilty  of  misdemeanor  or  felony  in  the  act 
of  taking  the  substance,  she  is  answerable  for  aU  the 
consequences. 
^^If  A.  intendeth  to  beat  B«  in  anger  or  from  pre« 
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conceived  malice,  and  death  ensueth,  it  will  doubtless  be 
no  excuse  that  he  did  not  intend  all  the  consequeoces 
that  followed ;  for  what  he  did  was  malum  in  se^  and  he 
must  be  answerable  for  all  the  consequences.**  Fost», 
259.  1  Hale,  413.  An  accessary  before  the  fiict  is  liaNe 
for  all  the  probable  consequences  of  the  act*  1  Hale, 
431.  There  may  be  an  accessary  before  the  fact  to  8df> 
murder.    4  Black.  Com.  189. 

Rex  y.  Dyson,  Russ.  &  Ry.  523,  shows  that  if  a  perscii 
be  present,  encouraging  another  to  murder  himself^  he  is 
a  principal ;  and  if  so,  a  person  encouraging  and  aiding 
before  the  fact  must  be  an  accessary. 

In  Hawk.  b.  2,  c.  29,  s.  45,  it  is  doubted  whether  an 
accessary  might  not  be  put  to  answer  before  the  prin- 
cipal has  appeared  and  answered. 

The  7  6.  4,  c.  64,  is  perfectly  clear  that  an  accessary 
before  the  fact  in  all  possible  cases  may  be  convicted, 
though  the  principal  be  not  amenable.  Words  more 
extensive  cannot  be  used,  and  the  use  of  general  words 
is  to  include  every  particular  case ;  it  is  not  necessaiy 
that  the  particular  case  should  be  expressed.  Laws 
made  for  the  punishment  of  particular  cases,  which  from 
mere  form  have  not  been  punishable,  but  are  cleariy 
within  the  character  of  the  crime  denounced,  are  reme- 
dial, and  have  been  so  construed.  The  acts  relating  to 
accessaries  in  one  county,  and  principals  in  another, 
have  been  so  dealt  with.  The  crime  which  she  com- 
mitted being  murder,  he  is  accessory  before  the  fact, 
liable  to  death,  1  Hale,  411.  Both  in  Hale  and  Hawkins 
suicide  is  considered  as  a  species  of  homicide  ;  the  two 
species  in  both  are  treated  of  as  murder  and  self-murder. 
The  reason  given  in  7^  Q^een  v.  Clerk,  7  Mod.  16, 
why  murdravit  is  not  necessary  in  an  inquisition  off  do 
de  86,  is  not  that  the  crime  is  not  murder,  but  that, 
having  no.  degrees  of  crime,  as  killing  another  person 
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may  have,  it  is  sufficient  to  say  fdonice  seipsum  occidit. 
And  as  attainder  is  impossible,  it  follows  that  there  can 
be  no  corruption  of  blood.  In  Margaret  Tinkler^s  case^ 
I  East,  P.  C.  354,  the  prisoner  was  convicted  as  a  prin- 
cipal. The  cases  in  the  statute  of  pardons  do  not  apply ; 
a  liberal  construction  is  there  given  in  order  to  ejrt;end 
the  pardon ;  consequently  the  extent  of  the  tenn  murder, 
which  is  excepted,  is  Umited.  And  the  law  would  be 
extended  for  the  benefit  of  those  in  existence,  not  guilty 
of  the  crime,  the  real  criminal  having  been  removed  l^ 
the  crime  itself. 

The  old  inquisitions  in  suicide  use  the  term  murder. 
As  she  was  guilty  of  murder,  the  statute  of  Ph.  and 
Mary  applies,  and  deprives  the  prisoner  of  the  benefit  of 
clergy ;  consequently,  under  the  9  G.  4,  c.  64,  he  is  liable 
to  capital  punishment. 

Keliy  in  reply. — No  authority  has  been  adduced  to 
show  the  prisoner  triable,  independently  of  7  &  8  G.  4, 
c.  28 :  that  act  makes  all  felonies  not  before  specified 
ponishable  with  transportation  only;  consequently  that 
is  the  only  punishment  the  prisoner  is  liable  to. 

TiNDAL,  C.  J. — ^The  4  G.  4,  c.  52,  uses  the  term  /eh 
de  86  only ;  the  word  murder  is  not  used  throughout : 
that  would  show  that  ^  murder^  means  murder  of  another 
only. 

Eight  Judges,  against  Lord  T^TSRnEN,  Park,  J., 
LiTTLBBALE,  J.,  BoLLANB,  B.,  held  that  Sarah  Wormsley 
was/e/o  de  se. 

The  Judges  were  unanimous  that  the  prisoner  was 
an  accessary  before  the  fact^  and  nine  Judges  (Lord 
Ltndhurst  had  come  in),  against  Vaughan,  B.,  Park,  J., 
Alderson,  J.,  Pattbson,  J.,  held  that  he  could  not  be 
tried  as  an  accessary  under  7  G.  4,  c.  64,  s.  9,  (as  he 
could  not  have  been  tried  at  all  before  7  G.  4,)  and  the 
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Statute  was  to  be  considered  as  extending  to  those  per- 
sons only,  who,  before  the  statute,  were  triaUe  either 
with  or  after  the  principal,  not  to  make  those  triable  wbo 
before  could  never  have  been  tried. 

The  prisoner  was,  at  his  own  request,  transported 
for  fourteen  years,  instead  of  being  tried  on  another 
indictment 


REX  V.  BERNARD  M'NAMEE. 

If  a  lOAD  who  18  hired  to  drive  cattle  sell  them,  it  ia  larceny,  ftr  he  has  the  ciirtodj 
odIj,  not  the  right  to  the  possession.  Hia  poeseaaioo  is  the  owner^s  pursinon, 
though  he  ia  a  general  drover,  at  leaat  if  he  is  paid  by  the  day. 

The  prisoner  was  convicted  before  Mr.  Justice  Gase- 
LEE,  at  the  July  Session  at  the  Old  Bailey,  in  the  year 
1832,  of  stealing  118  sheep,  the  property  of  Benjamin 
Sowerby ;  but  a  question  having  arisen  during  the  trial, 
whether,  in  point  of  law,  he  could  be  considered  guilty  of 
felony  unless  at  the  time  he  received  the  sheep  from  the 
prosecutor  to  bring  to  London,  he  intended  to  stieal  them, 
the  learned  Judge  desired  the  jury  to  give  him  their 
opinion  as  to  that  intention,  respecting  which  the  facts 
were  as  follows : — 

The  prosecutor,  who  lives  at  Messingham,  in  lincoln- 
shire,  fifty  miles  from  Grantham,  had  employed  the 
prisoner  in  his  service  as  a  drover  off  and  on  for  nearly 
five  years,  but  not  as  a  regular  servant.  He  was  a 
general  drover,  and  lodged  in  the  town  ;  he  agreed  with 
the  prosecutor  for  35.  a  day ;  that  being  what  prosecutor 
regularly  gave  drovers. 

On  Tuesday  the  3d  of  April  last  he  employed  the 
prisoner  to  take  169  sheep  to  Grantham  fair:  prose- 
cutor afterwards  went  to  Grantham.  He  got  there 
on  Sunday  afternoon  the  8th,  and  found  the  prisoner 
there;  he  then  had  163  sheep;  he  said  he  had  sold 
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five  because  they  were  lame,  and  sent  one  back.  The 
prosecutor  sold  forty-four  at  Grantham,  on  Monday  the 
9th,  and  gave  the  prisoner  orders  and  money  to  bring  the 
119  into  Smithfield  market  for  him  on  Monday  following ; 
he  was  to  be  in  the  market  on  Monday  with  them.  The 
prosecutor  told  the  prisoner  to  stop  on  the  road  where 
other  people  did,  and  to  meet  him  at  the  Spread  Eagle  in 
Gracechurch  Street,  on  Sunday  the  15th,  at  half-past  four. 
The  prisoner  had  no  authority  from  the  prosecutor  to 
sell  the  sheep. 

The  prosecutor  went  to  the  Spread  Eagle  at  half-past 
four  on  the  Sunday,  and  waited  there  till  ten  minutes  past 
five,  but  the  prisoner  did  not  come.  On  the  Monday 
morning  he  found  118  of  the  sheep  at  the  market  in  the 
possession  of  different  salesmen,  into  whose  hands  they 
had  been  put  by  a  person  of  the  name  of  Shelton,  who 
had  purchased  them  of  the  prisoner,  who  said  they  were 
his  own,  in  answer  to  a  question  of  Shelton^  who  first 
proposed  buying  the  sheep,  and  did  not  know  the  pri- 
soner before. 

The  jury  found  that  the  prisoner  did  not  intend  to  steal 
the  sheep  at  the  time  he  took  them  into  his  possession. 

The  act  of  parliament  for  abolishing  the  punishment 
of  death  for  cattle  stealing  having  passed  both  Houses, 
and  the  royal  assent  to  it  being  then  daily  expected,  the 
learned  Judge  respited  the  sentence,  that  the  opinion  of 
.  the  Judges  might  be  taken  upon  the  propriety  of  the  con- 
viction. 

In  Michaelmas  Term,  1832,  all  the  Judges  (except 
Librd  Ltndhurst,  C.  B.,  Littlebale,  J.,  and  Vaughan, 
B.)  met,  and  having  considered  this  case,  were  unani- 
mously of  opinion  that  as  the  owner  parted  with  the  cus- 
tody only,  not  with  the  possession,  the  prisoner's  pos- 
session was  the  owner%  and  that  the  conviction  was 
therefore  right. 
VOL.  I.  47 
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REX  w.  HENRY  HUGHES. 

A  servant  may  be  found  gnifty  of  embeuleinent  though  be  k  not  a  g>eaeral  eervaiif, 

and  ia  employed  to  receive  in  a  single  instatice  only. 

The  prisoner  was  tried  and  convicted  before  Nbwmah 
Knowlys,  Esq.  on  the  following  indictment,  on  stat.  7  dz; 
8  G.  4,  c.  29,  s.  47. 

The  jurors,  &c.  that  H.  H.,  late  of,  &c.  labourer,  on 
the  3d  of  August  in  the  third  year,  &c.  at,  &c.  was  ser- 
vant to  Edward  Millard,  and  was  employed  and  entrusted 
by  said  E.  M.  to  receive  money  for  and  on  account  of 
the  said  E.  M. ;  and  being  such  servant  so  employed  and 
entrusted  as  aforesaid,  did  then  and  there  by  virtue  of 
such  employment,  receive  and  take  into  his  possession 
certain  money,  to  wit,  the  sum  of  16/.  in  money,  for  and 
on  account  of  said  E.  M.,  his  said  master  and  employer, 
and  afterwards,  to  wit,  on,  &c.  with  force  and  arms,  at, 
&c.  fraudulently  and  feloniously  did  embezzle  and  secrete 
the  said  sum  of  money,  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said  H.  H.  in  man- 
ner and  form  aforesaid,  feloniously  did  steal,  take,  and 
carry  away  from  the  said  E.  M.  the,  said  sum  of  16A  of 
the  moneys  of  the  said  E.  M.,  the  master  and  employer 
of  the  said  H.  H.,  for  whose  use  and  on  whose  account 
the  same  was  delivered  to  and  taken  into  the  possession 
of  the  said  II.  H.,  being  such  servant  so  employed  and 
entrusted  as  aforesaid,  against  the  form  and  against  the 
peace. 

The  prisoner's  receipt  of  the  money  for  the  cattle  of 
the  prosecutor,  and  appropriating  to  his  own  use,  were 
fully  proved,  but  the  learned  Recorder  doubted,  from  the 
evidence  of  the  prosecutor,  whether  the  prisoner  came 
within  the  true  construction  of  the  words  of  the  statute, 


REX  «.  HUGHfi&-183d.  f71 

as  clerk  or  servant,  or  person  employed  for  the  purpose 
or  in  the  capacity  of  a  clerk  or  servant,  and  by  virtue  of 
such  employment  receiving  or  taking  into  possesion  any 
chattel,  money,  or  valuable  security  in  the  name  or  on 
the  account  of  his  master.  The  prosecutor^s  evidence 
was,  ^  I  am  a  farmer ;  I  had  some  beasts  in  Smithfield ; 
the  prisoner  was  keeping  them  for  me  as  a  drover ;  on 
the  3d  of  August  I  sold  a  cow  and  a  calf;  he  was  to 
drive  them  to  Mr.  Palmer  in  Mary-le-bone,  to  whom  I 
sold  them,  and  bring  back  16/.;  he  was  not  in  my  ser- 
vice, but  merely  the  drover ;  he  was  employed  by  me  at 
different  times.'^  It  was  not  stated  that  he  had  any  ejitra 
reward  beyond  what  was  his  due  for  driving  and  deliver- 
ing the  cattle  to  the  purchaser.  FroAi  the  low  situaticm 
in  life  of  cattle  drovers,  they  are  not  likely  persons  to  be 
intrusted  with  the  receipt  of  money;  and  the  learned 
Recorder  considered  that  the  receipt  of  the  money  in  this 
instance  was  a  mere  voluntary  act  on  the  part  of  the 
prisoner,  not  at  all  incident  to  his  ^neral  character  and 
employment  of  a  drover,  and  that  without  any  breach  of 
his  duty  to  his  employer  as  a  drover,  he  might  have 
declined  taking  upon  himself  the  burth^i  or  risk  attaidant 
on  his  taking  charge  of  the  money. 

The  learned  Recorder  observed  that  The  King  v.  Net- 
tkion^  determined  in  Easter  Term,  1830,  supra,  259, 
appUed  strongly  to  the  present  case. 

In  Michaelmas  Term,  1832,  all  the  Judges  (except 
Lord  LvNDHUKST,  C.  B.,  Littledale,  J.,  and  Vaughan, 
B.)  met,  and  having  considered  this  case,  were  unani- 
mously of  opinion  that  the  prisoner  was  a  servant  within 
the  meaning  of  the  act,  and  that  the  conviction  was 
right,  (a) 

(a)  Bex  y.  JhtrUy^  sopn,  p.  343. 
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REX  V.  MARY  LEWIS,  JOHN  RANGE,  WILLIAM  TAY- 
LOR,  BERNARD  M'NAMEE.  and  JOSEPH  DRAY. 
BRIDGE,  (respectively). 


Tnnsportation  for  liib  is  the  proper  lenteooe  on  persons  convicied  before  the 
of  d  4(  3  W.  4,  c.  69,  of  offencee  panishable  within  that  act,  and  lentenced  afler. 

At  the  July  sessions  at  the  Old  Bailey,  in  the  year 
1832,  Mary  Lewis  pleaded  guilty  to  an  indictment 
charging  her  with  stealing,  on  the  22d  of  June,  goods  and 
moneys  above  the  value  of  5/. 

John  Ranee  was  convicted  of  stealing,  on  the  6th  of 
July,  goods  in  a  dwelling-house  of  more  than  the  Talue 
of  5/. 

William  Taylor  was  convicted  of  stealing,  on  the  28th 
of  May,  a  gelding. 

Bernard  M^Namee  was  convicted  of  stealing,  on  the 
15th  of  April,  118  sheep.  Joseph  Dray  bridge  was  con- 
victed of  stealing,  on  the  15th  of  June,  a  gelding. 

These  convictions  took  place  respectively  on  the  5tb, 
6th,  7th,  10th,  and  11th  of  July,  under  the  7  &  8  G.  4, 
c.  29.  On  the  12th  of  July,  being  the  last  day  of  the 
session,  all  the  convicts  of  the  July  sessions,  according  to 
the  general  usage  of  the  sessions,  were  called  up  to  receive 
their  several  sentences.  On  the  day  preceding  (11th  of 
July),  the  statute  2  &  3  W.  4,  c.  62,  entitled  "  An  act 
for  abolishing  the  punishment  of  death  in  certain  cases, 
and  substituting  a  lesser  punishment  in  lieu  thereof," 
received  the  royal  assent.  By  section  1,  "  It  is  enacted, 
that  so  much  of  each  of  the  said  acts  as  inflicts  the 
punishment  of  death  upon  persons  convicted  of  any  of 
the  felonies  herein-before  specified  shall  be,  and  the 
same  is  hereby  repealed,  and  that  from  and  after  the 
passing  of  this  act,  every  person  convicted  of  any  of  the 
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felonies    herein-before    specified,  shall  be    transported 
beyond  the  seas  for  life.'*    The  learned  Recorder  reser- 
ved the  cases  of  these  several  convicts  for  the  opinion  of 
the  Judges,  conceiving,  first,  that  he  could  not  legally- 
pass  sentence  of  death  (under  the  statute  7  &  8  G.  4, 
which  was  in  force  on  the  date  of  their  several  ofifences) 
on  the  1 2th  of  July,  that  statute  having  been  repealed  as 
to  the  punishments  on  the  day  preceding ;  secondly,  that 
he  could  not  pass  sentence  of  transportation  for  life  under 
the  words  of  the  repealing  statute  2  &  3  W,  4,  "  that 
from  and  after  the  passing  of  that  act,  every  person  con- 
victed of  any  of  the  felonies  therein  specified,  shall  be 
transported  for  life,**  inasmuch  as  ^  from  and  after''  would 
exclude  the  day  of  the  passing  the  statute,  and  prevent 
that  sentence  having  a  retrospective  eflect,  and  make  it 
so  far  an  ex  post  facto  law :  to  do  that  the  words  ought 
to  have  been  "  shall  have  been  convicted ;"  and,  thirdly, 
that  the  only  sentence  he  could  pass  was  that  of  seven 
years'  transportation  or  imprisonment.      The  learned 
Recorder  referred  to  the  case  of  Mackenzie  and  another^ 
reserved  firom  the  Old  Bailey  sessions  in  the  year  1820, 
Russ.  &  Ry.  C.  C.  429,  which  appeared  to  the  learned 
Recorder  to  bear  fully  upon  all  the  points  submitted  to 
the  consideration  of  the  Judges. 

In  Michaelmas  Term,  1832,  all  the  Judges  (except 
Lord  Ltndhurst,  C.  B.,  Littledale,  J.,  and  Vaughan, 
B.,)  met,  and  considered  this  case,  and  held  that  the 
word  being  "  convicted,"  not  *'  who  shall  be  convicted," 
transportation  for  Ufe  was  the  proper  sentence. 
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REX  V.  ROBERT  CHANNENS. 

A  Quaker  is  not  a  good  jurymaii  on  bis  affirmatun. 

Thb  prisoner  was  tried  at  the  Admiralty  Sessions  at 
the  Old  Bailey,  on  the  27th  of  November,  1832,  befoie 
Sir  Christophbb  Robinson,  Mr.  Baron  Gurnet,  and  IMr. 
Baron  Vaughan,  and  convicted  upon  very  satisfactoiy 
evidence  of  the  murder  of  Thomas  Eves,  the  master  and 
commander  of  a  certain  ship  or  vessel  called  the  Matilda, 
in  and  on  board  the  said  vessel,  on  the  high  seas,  off  the 
Island  of  Madeira,  on  the  9th  of  April  last,  within  the 
jurisdiction  of  the  Admiralty  of  England. 

After  the  jury  had  delivered  their  verdict,  and  wheo 
sentence  of  death  was  abotit  to  be  pronounced  upon  the 
prisoner,  Mr.  Adolphus^  his  counsel,  suggested  that  he 
had  been  improperly  convicted,  inasmuch  as  one  of  the 
gentlemen  of  the  jury  had  not  been  swom^  according  to 
the  ancient  and  uniform  practices  in  all  criminal  cases, 
butt,  being  a  Quaker,  had  been  allowed  to  serve  upon  the 
the  jury  upon  his  solemn  affirmation  only.    Upon  inquiiy 
into  the  fact,  it  appeared  that  he  had  been  allowed  to 
serve  without  being  sworn,  under  the  impression  that,  by 
the  statute  6  G.  4,  c.  50,  for  consolidating  and  amending 
the  laws  rdative  to  jurors  and  juries,  and  the  late  act  of 
9  G.  4,  c.  32,  for  amending  the  law  of  evidence  in  certain 
cases,  by  which  Quakers  and  Moravians  were  allowed  to 
give  evidence  upon  their  solenm  affirmation,  in  all  cases, 
criminal  as  well  as  civil,  their  disability  to  serve  on  juries 
also  was  removed.    Upon  looking  into  those  statutes, 
and  adverting  to  the  fifth-third  section  of  the  juiy  act 
above  mentioned,  which  continues  in  force,  there  appears 
nothing  to  affect  the  disability  of  Quakers  to  serve  on 
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juries*  Sentence  was  passed,  but  Mr.  Baron  Vaugham 
and  Mr.  Baron  Gurnet  were  of  opinion  (in  which  Sir 
Chbistophbr  Robinson  concurred)  that  the  execution  of 
the  prisoner  should  be  respited,  that  the  opinion  of  the 
Judges  might  be  taken.  The  opinion,  therefore,  of  the 
Judges  was  requested,  whether  the  conviction  was  right, 
smd,  whether,  supposing  it  to  be  erroneous,  the  judgment 
might  not  be  reversed  for  error,  and  the  prisoner  tried 
upon  a  firesb  indictment. 

At  a  meeting  of  all  the  Judges,  (except  Lord  Ltnd- 
HUBST,  C.  B.,  LiTTLEDALE,  J.,  and  Vaughan,  B.,)  in 
Michaelmas  Term,  1832,  this  case  was  considered,  and 
the  Judges  were  clearly  of  opinion  that  the  conviction 
was  bad,  and  might  be  reversed  in  error,  but  no  further 
proceedings  were  had,  as  the  prisoner  died  shortly  after. 


REX  V,  SARAH  WILLIS. 

Stetlinflf  bj  a  wife  of  a  member  of  a  friendly  wcietjr,  mooey  of  the  aocietj  depoaited 
ID  a  box  in  the  husband'a  oustody,  kept  lacked  by  the  stewards,  is  not  larceny. 

Thb  prisoner,  the  wife  of  John  Willis,  was  tried  and 
convicted  before  Mr.  Justice  Park,  at  the  Spring  Assizes 
for  the  county  of  Wilts,  in  the  year  1833,  for  steaUng 
twenty-five  sovereigns,  ten  half-sovereigns,  eight  half- 
crowns,  and  forty  shillings,  the  property  of  William 
Orchard,  and  thirty  or  forty  others,  and  amongst  them 
the  prisoner's  husband ;  all  of  whom  were  named  in  the 
indictment. 

This  was  a  case  of  a  friendly  society  held  at  the  public 
house  kept  by  the  prisoner's  husband,  he  being  a  member 
of  the  society,  and  the  box  containing  the  property  was 
always  lefl  in  the  house  of  the  husband  of  the  prisoner ; 
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but  the  box  had  four  locks,  kept  by  the  stewards,  of  whom 
he  was  not  one. 

The  facts  of  the  case  were  quite  clear ;  the  wife  hav- 
ing broken  open  this  box  and  stolen  a  great  deal  of 
money  to  pay  some  debts  of  a  former  husband,  and  the 
jury  convicted  her  to  the  learned  Judge's  satisfaction  as 
to  the  facts,  but  the  learned  Judge  thought  it  right  to* 
ask  the  opinion  of  the  Judges,  whether  a  wife  can  be 
convicted  of  larceny,  in  stealing  money  in  which  her 
husband  has  a  joint  property,  and  deferred  the  sentence. 

The  learned  Judge  referred  the  Judges  to  1  Hale,  ?• 
C.  514,  Russell  on  Crimes,  p.  19,  Rex  v.  Brantley^  Russ. 
&  Ry.  478,  and  to  the  first  case  in  the  Old  Bailey  Ses- 
sions Papers  for  the  January  Sessions,  1818,  tried  before 
the  learned  Judge,  in  the  presence  of  Lord  Tentbrdbn, 
then  Mr,  Justice  Abbott,  (a) 

In  Easter  Term,  1833,  this  case  was  considered  at  a 
meeting  of  the  Judges,  and  they  were  of  opinion  that  the 
conviction  was  wrong ;  and  the  prisoner  was  discharged. 


(a)  The  following  is  the  accoant  there  given  of  the  case  referred  to.  Richard  CUik 
was  indicted  for  stealing  the  property  of  Thomas  Hawes.  It  appeared  that  the  prose- 
cutor's wife  had  assisted  the  prisoner  in  carrying  off  the  property  in  qnestioo,  and  bad 
cohabited  with  him  from  the  time  of  his  absconding  until  his  apprehension.  On 
objection,  the  Court  ruled  that  no  person  coald  be  convicted  of  a  felony  alleged  in 
stealing  goods  when  such  goods  came  into  his  possession  by  the  delivery  of  the  pro- 
prietor's wife. 

But  see  Rex  v.  Tolfrte^  supra,  243,  by  which  it  would  appear  that  the  mliog  in  iZex 
V.  Clark  would  be  overruled 
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REX  V.  GEORGE  RUSSELL. 

Lifimg  the  flap  of  a  cellar  luually  kept  down  by  its  own  wei  j^ht,  w  a  flofficient  broalu 

ing  for  the  purpoie  of  biirgkry. 

The  prisoner,  George  Russell,  was  tried  and  convicted 
before  Mr.  Justice  Littlebalb,  at  the  Old  Bailey  Sessions 
in  May,  1833,  (present  also,  Mr.  Baron  Bolland  and 
Mr.  Justice  BosANqxTET,)  for  burglary,  in  breaking  and 
entering  the  dwelling-house  of  James  Grady,  in  the 
parish  of  St.  George,  Hanover  Square,  on  the  night  of 
the  21st  of  April  last^  with  intent  to  steal  the  goods  and 
chattels  in  the  dwelling-house. 

The  prisoner  got  into  the  house  between  the  hours  of 
eleven  o'clock  at  night  and  one  in  the  morning.  The 
jury  found  the  intent  to  steal ;  but  there  was  a  question, 
whether  there  was  such  a  breaking  as  constituted  that 
ingredient  of  burglary. 

There  is  a  cellar  under  the  house,  and  which  communi- 
cated with  the  other  part  of  it  by  an  inner  staircase. 
The  entrance  to  the  cellar  from  the  outside  was  by  means 
of  a  flap  which  let  down ;  the  flap  was  made  of  two-inch 
stuff,  but  that  was  reduced  in  thickness  by  the  wood  being 
worked  up.  The  prisoner  got  into  the  cellar  by  raising 
up  the  flap  door.  The  flap  door  had  been  from  time  to 
time  fastened  with  nails,  when  the  cellar  was  not  wanted, 
to  keep  coals  in. 

A  good  deal  of  evidence  was  given,  as  to  whether,  on 
the  night  in  question,  the  door  was  nailed  down,  and  the 
learned  Judge  desired  the  jury  to  find  whether  it  was  so 
or  not.  They  found  that  it  was  not  nailed  down  that 
night. 

The  case  very  much  resembles  CalUv^s  case^  in  Rus- 
sell &  Ryan,  157,  and  2  Russell  on  Crimes,  5,  in  which 
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the  Judges  were  equally  divided  in  opini(Mi ;  vide  also  tbe 
case  of  William  Brown^  2  East's  Pleas  of  the  Crown,  487. 

In  Easter  Term,  1833,  tbe  Judges  met,  and  considered 
this  case ;  and  were  of  opinion  that  there  was  a  sufficient 
breaking,  and  that  the  conviction  was  right,  (a) 

(4)  tL  ▼.  SmUk^  aupra,  178.    R.  ▼.  Wrimmn^Zan. 


REX  ©.  CHRISTOPHER  PAYNE,  JOHN  RUSSELL,  and 

EASTGATE  EVERETT. 

A  C*^iiiek««p«r  <ir  otirar  pefwui  lawfbUy  «utfaoraed  wider  9  O.  4,  a  69,  a.  S.  way 
apprehend  pertons  jfbuod  offending  under  that  act,  without  giving  notice  of  hi$  pv- 
poee. 

Thb  prisoners  were  tried  and  convicted  before  Mr^ 
Baroii  BoLLAND,  at  the  Spring  Assizes  for  the  county  of 
Norfolk,  in  the  year  1833,  upon  an  indictment,  the  first 
count  of  which  charged,  that  Christopher  Payne,  on  the 
5th  of  December,  at  Cranwich,  with  a  gun  loaded  with 
gunpowder  and  leaden  shot,  feloniously,  unlawfully,  and 
maliciously  did  shoot  at  and  against  John  Thirkdl,  with 
intent  feloniously,  dzic.  to  kill  and  murder  him,  and  that 
Russell  and  Everett  were  present,  aiding  and  abetting. 
The  second  count  charged  the  prisoners  in  like  manner, 
laying  the  intent  to  maim  Thirkell.  The  third  count,  the 
Uke  with  intent  to  disfigure.  The  fourth  count,  the  like 
with  intent  to  disable.  Fifth  count,  with  intent  to  do 
him  some  grievous  bodily  harm.  Sixth  count,  with  intent 
to  resist  and  prevent  the  lawfiil  apprehension  of  Payne 
and  his  accomplices  for  being  by  night  in  land  there,  for 
the  purpose  of  taking  game,  armed  with  guns,  &c. 

John  Thirkell,  the  prosecutor,  lived  at  Cranwich,  and 
was  assistant  to  his  father  the  head  keeper  to  Sir  R.  Sut- 
ton: he  was  called  up  about  eleven  on  the  night  of 


Toesday  the  4th  of  Decemter,  and  wont  with  five  or  sit 
assistants  towards  a  cover  of  Sir  Richard  Sutton  t  the 
party  had  sticks,  and  the  prosecutor  had  a  pistol,  which 
the  others  did  not  know;  they  heard  gtifis,  and  went 
towards  the  hill  plantation ;  they  stopped  a  little  while, 
and  then  heard  a  gun  in  the  hill  plantation ;  they  then 
went  towards  the  place,  and  rushed  in  at  the  poachers  td 
take  them;  the  plantation  was  Sir  Richard  Suttcm's, 
and  was  in  the  parish  of  Cranwich ;  there  were  pheasants^ 
hares,  and  rabbits  in  it ;  the  prosecutor  saw  six  persons 
run  out  of  the  wood,  and  he  ran  after  them ;  they  got 
into  a  field  about  six  yards  off;  they  then  ranged  them- 
selves in  a  row,  the  prosecutor  being  five  or  six  yards 
from  them,  on  the  edge  of  the  plantation,  and  he  heard 
Christopher  Payne  say,  "  The  first  man  that  comes  out 
in  be  dBUQded  if  I  donH  shoot  him,^  Upon  which  the  pro- 
secutor  drew  his  pistol,  and  cocked  it,  and  ran  out ;  they 
all  ran  away  together,  and  Christopher  Payne  was  last ; 
the  prosecutor  followed  them,  and  when  they  had  run 
about  fifty  yards  they  stood ;  five  of  them  were  forward ; 
Christopher  Payne  was  two  or  three  yards  from  them ; 
they  had  all  turned  round ;  Christopher  Payne  shot  at  the 
prosecutor,  who  was  running  to  him ;  nothing  was  said  / 
his  gun  was  at  his  shoulder,  and  tne  prosecutor  was  five 
or  six  jrards  from  him  when  he  fired ;  the  prosecutor  was 
not  at  first  aware  he  was  wounded ;  he  fired  his  pistol 
and  threw  it  down,  and  caught  Payne,  when  they  both 
went  down ;  the  prosecutor  was  wounded  in  the  inside  of 
the  thigh,  and  was  confined  for  some  time  to  his  bed ;  the 
men  said  nothing  to  the  prosecutor  before  he  was  shot, 
Bor  he  to  them. 

It  was  objected  for  the  prisoners,  that,  inasmuch  as 
the  prosecutor's  authority  to  apprehend  them  was  derived 
fr(Mn  the  act  of  parliament  creating  the  ofience,  it  was 
incumbent  upon  him  to  give  notice  to  the  prisoners,^  by 
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calling  upon  them  to  surrender,  which  did  not  i^ppear 
from  the  evidence  to  have  been  done,  and  therefore,  sup- 
posing death  had  ensued,  the  crime  would  have  been 
manslaughter  only. 

The  objection  was  overruled  by  the  learned  Judge,  but 
he  thought  it  right  to  submit  the  case  to  the  consideration 
of  the  Judges. 

This  case  was  considered  at  a  meeting  of  the  Judges 
in  Easter  Term,  1833,  and  they  were  of  opinion  that  the 
circumstances  constituted  sufficient  notice,  and  that  the 
conviction  was  right. 


REX  V.  JAMBS  WARNER,  WILLIAM  ALBONE,  JOHN 

BUTLER,  and  JOHN  CHESHAM. 

The  intozlereDOO  bj  a  gamekeeper,  with  p^hnns  Icmnd  armed  in  the  pomit  of  fame, 
on  t|w  lands  of  an  adjoinuisr  proprietor,  without  any  attempt  fiveihly  to  appwhid, 
if  not  a  Bofficient  provocatioa  to  reduce  a  maliciolM  womdinff  and  kiffing  to  man- 
alanghter. 

The  prisoners  were  convicted  before  Mr.  Baron  Bol- 
LAm>9  at  the  Spring  Assizes  for  the  county  of  Bedford,  in 
the  year  1833. 

The  first  set  of  counts  charged  James  Warner  with 
unlawfully,  maliciously,  and  feloniously  assaulting  Thomas 
Perkins,  on  the  3d  day  of  December,  and  unlawfully,  &c. 
cutting  and  wounding  him  on  the  left  1^,  with  an  intent 
feloniously,  ^.  to  kill  and  murder  him,  against  the 
statute,  and  the  other  three  with  being  present,  aiding, 
abetting,  and  assisting  the  said  James  Warner  to  com- 
mit said  felony.  The  like  with  intent  to  disfigure  Thomas 
Perkins.  The  like  with  intent  to  disable  him.  The  like 
with  intent  to  do  him  some  grievous  bodily  harm. 

There  were  three  other  sets   of  counts,  charging 
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Albone,  Butler,  and  Chesham,  separately  as  principals, 
and  the  others  as  aiding,  &c. 

Perkins,  the  prosecutor,  was  head  game-keeper  to 
Frances  Pynun,  Esq.,  and  was  out  on  duty  with  his 
brother  George  Perkins,  who  was  his  assistant,  on  the 
night  of  the  3d  of  December*  They  heard  a  gun  towards 
Biggin  Wood,  the  property  of  Mn  Thornton ;  at  that 
time  they  were  near  Everton  Woodi  They  shortly 
afterwards  heard  another  gun  towards  Biggin  Wood, 
and  then  went  into  the  Everton-road.  They  saw  four 
people  coming  along  the  road  in  the  direction  from 
Biggin  Wood ;  one  of  the  four  men  had  a  gun,  another 
a  gun-barrel,  and  the  other  two  had  bludgeons ;  the  men 
stopped  when  they  saw  the  prosecutor  and  his  brother ; 
it  was  then  about  half  past  ten  and  a  hght  night.  The 
prosecutor  and  his  brother  advanced  towards  the  men, 
wh^i  the  prosecutor  said,  ^  So,  you  hare  been  knocking 
them  down ;  you  are  a  pretty  set  of  people  to  be  out  so 
late  at  hght  f^  this  was  said  loud ;  the  men  said  some- 
thing which  was  not  heard  by  the  prosecutor;  they 
were  then  about  three  yards  off;  the  prosecutor  said  to 
his  farother,  sufficiently  loud  for  the  prisoners  to  hear, 
^  Mind  the  gun ;''  his  brother  caught  hold  of  it,  his  hands 
being  close  to  the  lock ;  the  prosecutor  saw  Chesham, 
and  advanced  to  look  at  the  faces  of  the  other  two,  but 
they  bounced  off.  Chesham  had  the  gun-barrel.  The 
prosecutor  then  turned  back  towards  his  brother  and 
the  man  who  had  the  gun,  and  called  out  as  loud  as  he 
could,  "  Forward,  Giggles ;''  Giggles  was  the  keeper  of 
Mr.  Thornton,  but  was  not  there.  Three  of  the  men 
(who  had  not  the  gun)  ran  in  upon  the  prosecutor, 
knocked  him  down  and  stunned  him ;  when  he  reco- 
vered himself,  he  saw  all  the  men  coming  by  him,  and 
one  said,  "  damn  'm,  we  have  done  *em  both."  They 
had  got  two  or  three  paces  beyond  him,  and  one  of  them 
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turned  back ;  the  prosecutor  saw  what  he  thought  ym 
a  stick,  and  was  struck  with  it  a  violent  blow  cm  tlie 
left  leg.  When  he  got  home  he  examined  his  leg,  and 
found  a  hole  had  been  cut  through  his  leather  gaiter  and 
stocking,  and  that  he  was  wounded  in  the  leg ;  tbe  wound 
was  about  an  inch  long.  After  he  was  so  struck  oa  the 
leg  the  man  set  off  and  ran  away ;  the  prosecutor  then 
got  up  and  saw  his  brother  lying  by  the  side  of  the  rood 
and  groaning ;  he  helped  him  up,  and  they  went  towaidi 
home.  The  prosecutor  had  committed  no  assault  on 
either  of  the  four  men.  When  the  prosecutor  said  ^  mind 
the  gun''  he  made  no  gesture.  The  prosecutor  was 
smothered  with  blood  in  his  month,  and  coold  scaioely 
move  hand  or  foot ;  he  could  not  say  how  long  he  lost 
his  senses  when  he  was  knocked  down. 

George  Perkins  said>  he  and  his  brother  were  on  die 
road  leading  from  Templeford,  and  when  about  300  dt 
300  yards  from  Biggin  Wood,  he  saw  four  men  comiiig, 
about  100  yards  off;  they  moved  on,  and  when  tb^ 
were  within  twenty  yards  he  saw  one  had  a  gun;  thqr 
came  closer,  within  about  seven  yards,  and  he  then  saw 
one  had  a  gun-^barrel,  the  other  two  had  bladge(»& 
Prosecutor  said,  ^^  Hollo,  my  lads,  have  you  been  knock* 
ing  th^n  down  ;^  he  was  liien  thirty  yards  from  them. 
He  spoke  aloud ;  they  said  something  loud,  which  witnesB 
could  not  understand.    When  they  got  close  to  tben, 
prosecutor  said,  ^^Mind  him  with  the  gun.^    WitnesB 
took  hold  of  the  gun  gently,  one  band  on  the  stock,  tlie 
other  on  the  barrel;  it  was  a  detonator,  and  witnosB 
took  off  the  cap  gently.    The  men  did  nothing.    When 
the  witness  laid  hold  of  the  gun,  cme  of  the  othen 
came  up  within  a  yard  of  him,  and  said,  '^  This  is  not 
his  manor ;'*    that  man    had  the  gun-barrel;  k  was 
Chesham.     The  man  who  had  the  gun  was  Warner. 
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Witoeds  had  hold  of  the  gun  two  minutes,  and  his 
broths  cried  out,  "  Forward,  Giggles,''  quite  loud*    Wit- 
ness also  halloed  ^*  Forward,  Giggles,"  when  one  of  the 
four  men  said,  ^  Damn  it,  we  won't  stand  this ;"  it  was 
not  the  man  with  the  gun.    The  three  men  stepped  up 
to  his  brother,  and  witness  saw  them  strike  him ;  witness 
turned  the  man  round  who  had  the  gun,  hy  turning  the 
barrel    At  this  time  the  prosecutor  and  the  three  men 
were  about  seven  yards  off  $  one  of  the  three  men  came 
running  to  witness,  with  a  stick,  and  knocked  him 
down ;  as  he  wajs  striking  at  witness,  the  man  who  had 
the  gun  rather  drew  back  to  avoid  the  blows,  and  said 
three  times,  ^^  Don't  hit  me«''    Witness  was  struck  cm 
the  head,  fell  down,  and  remembered  nothing  further. 
Witness  did  nothing  *but  lay  hoki  of  the  gun ;  when 
they  first  saw  the  men,  they  did  not  show  any  desire 
to  avoid  witness  and  his  brother,  or  prevent  them  going 
<»i ;  witness  took  hold  of  the  gun  to  prevent  the  man's 
running  away,  but  did  not  tell  him  so ;  he  took  hold  of 
it  gently  to  let  his  brother  see  if  he  knew  them ;  there 
was  no  struggle ;  the  man  did  not  say  any  thing ;  no 
name  had  been  used  when  the  man  said,  ^'  This  is  not 
his  manor."     It  was  Mr.  Thcnrnton's  manor.      Up  to 
that  time  nobody  had  been  assaulted;  the  man  with 
the  gun  dil  not  seem  angry  ut  witness  holding  it ;  it 
was  a  puMic  road.     Afr.  Thornton's  manor  extends 
more  than  200  or  300  yards  beyond  where  vritness 
and  his  br<4her  saw  the  mea ;  the  man  did  not  attempt 
to  vn:ench  the  gun  firom  witness  when  he  took  off 
the  cap ;  the  two  men  who  had  bludgeons  were  after- 
wards proved  to  be  the  two  other  prisoners,  Butler  and 
Albone. 

It  was  objected  for  the  prisoners,  that  the  blow  on 
the  leg  under  the  circumstances  proved  vras  the  act  of 
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one  alone,  and  there  was  no  evidence  which  of  the  ftnir 
prisoners  inflicted  it ;  secondly,  that  before  the  blow  was 
given,  one  of  the  prisoners  said,  "  Damn  'em,  we  Ve 
done  'em ;"  and  it  must  be  taken,  therefore,  that  it  was 
supposed  both  men  were  dead,  and  however  the  party 
giving  that  blow  might  have  intended  to  infiict  insuk  on 
the  dead  body,  he  could  not  have  had  any  such  to  murder, 
&c*,  as  was  charged  in  the  indictment ;  thirdly,  that  the 
prisoners  were. on  the  high  road,  and  the  prosecutor  and 
his  brother  had  no  right  to  obstruct  them.    The  learned 
Baron  told  the  jury,  it  was  proved  that  George  Perkins 
had  taken  hold  of  Warner's  gun,  but  that  the  prosecutor 
had  done  nothing  to  justify  the  assault  upon  him,  and  that, 
as  to  the  infliction  of  the  wound  in  the  leg,  if  they  thought 
the  prisoners  were  acting  in  concert,  they,  all  of  them, 
were  equally  guilty.     The  jury  convicted  all  the  pri- 
soners, but  recommended  to  mercy,  on  two  grounds ;  first, 
because  the  provocation  was  first  given  by  the  prosecu- 
tor's brother;   secondly,  because  it  happened  off  the 
prosecutor's  manor. 

This  case  was  argued  at  a  meeting  of  the  Judges  in 
the  vacation  after  Easter  Term,  1833. 

Winthrap  Praed  and  Byles,  for  the  prisoners. 

There  are  two  parts  in  the  transaction.  First,  the 
altercation  and  affiray ;  second,  the  wound  which  is  the 
subject  of  the  indictment.  If  they  are  coupled  together, 
there  was  sufficient  provocation  ofiered  by  the  game- 
keepers to  reduce  the  ofience,  if  death  had  followed,  to 
manslaughter.  If  they  are  disjoined,  the  wound,  vdiich 
is  the  subject  of  the  indictment,  was  undoubtedly  malici- 
ously inflicted,  but  it  was  inflicted  by  only  one,  the  others 
not  participating. 

The  keepers  had  no  authority  to  stop  the  pri- 
soners, under  the  9  Geo.  4,  c.  69,  s.  2.  There  is  not 
even  a  suggestion  that  the  prisoners  had  ever  been  on 
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land  where  the  keepers  would  have  had  such  authority, 
and  the  provocation  given  by  the  keepers  was  given  by 
both,  though  one  of  them  only  took  hold  of  the  gun.  For 
the  suggestion  of  one  followed  by  the  act  of  the  other, 
oniteB  them.  Whatever  assault  was  committed  by  one 
keeper  was  instigated  by  the  other.  If  the  prosecutor 
bad  said  to  his  brother  ^^  fire,''  and  the  brother  had  fired, 
the  prosecutor  would  have  been  guilty  of  murder.  Then 
the  prosecutor  suggesting  the  detaining  of  the  prisoners, 
was  not  less  guilty  than  his  brother  of  the  detaining. 
What  the  prosecutor  meant  by  the  words  ^  mind  him  with 
the  gun,''  is  immaterial.  The  provocation  given  to  the 
prisoners  must  be  measured  by  the  impression  produced, 
or  likely  to  be  produced  on  their  minds.  They  clearly 
conceived  their  companion  to  be  arrested  by  the  prose- 
cutor's desire. 

The  provocation  given  to  the  prisoners  was  given  to 
d//,  though  one  only  lii  as  arrested,  The  Queen  v.  Tooley 
and  Others^  Lord  Raymond,  1296. 

Aldbbson,  J.    '^  That  case  has  been  overruled.'^ 

But  it  was  overruled  because  there  was  an  apparently 
legal  arrest,  here  there  is  none.  There  a  stranger  was 
arrested ;  here  the  friend  and  associate.  The  reasoning 
of  Foster  against  the  authority  of  that  case  is  in  fact  all 
in  favour  of  the  argument.  Foster,  312.  Bex  v.  Adey^ 
1  Leach,  245. 

The  provocation  thus  given  by  bath  keepers  to  all  the 
prisoners  was  sufficient.  Rex  v.  Bicketts^  3  Campb.  68 ; 
Rex  V.  Dyson^  1  Starkie,  R.  246 ;  Rex  v.  Thompson^  supra, 
80,  1  Hale,  455 ;  LanureU  case^  1  Hale,  456 ;  Rex  v. 
Curvan^  supra,  132. 

The  facts  of  the  case  show  no  previous  maUce.  The 
prisoners  receive  oral  provocation  quietly ;  and  oflfer  no 
resistance  when  their  companion  is  seized.  They  only 
attack  when  the  numerical  superiority  seems  to  be  about 
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to  be  removed  by  the  coming  up  of  Giggles.  Whereas 
malice  should  be  shown  by  the  existence  of  previous 
design,  or  inferred  from  the  inviting  of  provocation,  or 
from  the  ready  acceptance  of  it,  or  from  violence  com- 
mitted by  the  superior  upon  the  inferior  number ;  bat  if 
the  cutting  be  separated  from  the  affiray,  there  is  no  evi- 
dence to  criminate  more  than  one,  and  none  to  show 
which  of  the  four  was  the  striker.  And  it  may  be  so 
separated,  for  ^  A  constructive  presence  at  common  law 
is.  not  sufficient  to  sustain  an  indictment  under  a  statute.** 
Stark.  Grim.  PI.  85 ;  Rex  v.  WhUe^Rnss.  &  Ry^  99 ;  Rex 
V.  Davis  and  Hall^  ib.  113.  And  there  is  no  proof  as  to 
the  length  of  interval  between  the  afiray  and  the  cutting. 
It  might  have  been  long. 

Siorksj  Serjt.,  for  the  prosecution,  admitted  that  neither 
the  prosecutor  nor  his  brothers  had  any  right  to  appre- 
hend the  prisoners  under  the  9  G.  4,  c.  69,  s.  2 ;  but  he 
contended  that  the  jury  had  found  concert  between  the 
prisoners,  and  that  their  purpose  was  illegal  and  mali- 
cious. The  attack  on  Perkins  was  not  with  any  view  of 
resisting  any  attempt,  or  supposed  attempt,  in  George 
Perkins  to  apprehend  or  detain  them,  in  which  the  prose^ 
cutor  had  no  part,  but  was  entirely  vindictive  and  dispro- 
portioned  to  any  provocation  supposed  or  real ;  and  be 
cited  Dahon,  241, 1  Hale's  P.  C.  462,  1  East's  P.  C.  258, 
4  Black.  Com.  199,  1  East,  P.  C.  288.  In  fact,  it  was 
altogether  a  question  for  the  jury ;  and  they  had  found 
sufficient  to  have  made  the  offence  murder  if  death  had 
ensued. 

The  Judges  were  of  opinion  that,  upon  the  finding  of 
the  jury,  the  conviction  was  right. 
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REX  V.  ROBERT  WILLIAM& 

The  prisoner  was  indicted  for  cutting  and  maiming,  with  intent  to  prevent  hit  appre- 
hension for  an  oBenoe  Rit  which  he  was  liable  to  be  apprehended,  to  wit,  for  that  he 
did  violently  assault  and  beat  A^  A.  The  prisoner  was  taken  beibrB  the  magistntes 
by  the  prosecutor  on  a  warrant  directed  to  him  ibr  an  assault  on  A.  fi.  and  ordered 
to  find  bail,  which  he  refused  to  do,  and  whilst  the  commitment  was  making  out 
escaped*  The  praseeotor,  by  verbal  directioos  of  the  magistralee,  pursued  the  pri- 
soner, and  in  attempting  to  apprehend  him  was  cut  by  him. 

Held  well  conTicted,  and  that  the  offence  was  rightly  described. 

The  prisoner  was  tried  before  Mr.  Justice  Gasbl^b,  at 
the  Summer  Assizes,  1833,  for  the  county  of  Denbigh,  on 
an  indictment  which  charged  him  with  feloniously  cutting 
and  wounding  one  Samuel  Robinson,  with  intent,  first  to 
maim,  second  to  disfigure,  third  to  do  him  some  grievous 
bodily  harm,  and  the  fourth  count  was  in  the  foUowing 
form: 

^^The  jurors,  &c.  do  further  present,  that  the  said 
Robert  Williams  afterwards,  to  wit,  on,  6ic^  at,  dz:c.,  with 
a  certain  knife  which  he  the  said  Robert  Williams  in  his 
right  hand  then  and  there  had  and  held,  the  said  Samuel 
Robinson  in  and  upon  the  right  arm  and  right  hand  of  him 
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the  said  Samuel  Robinson  then  and  there  feloniously, 
unlawfully,  and  maliciously  did  cut  and  wound,  mth 
intent  in  so  doing  thereby  then  and  there  to'  resist  the 
lawful  apprehension  of  the  said  Robert  Williams  for  a 
certain  offence,  for  which  he  thie  said  Robert  Williams 
was  then  and  there  liable  to  be  apprehended  by  the  said 
Samuel  Robinson ;  that  is  to  say,  for  that  he  on  the  30th 
day  of  May,  in  the  third  year  of  the  reign,  &c^  at,  &c., 
did  violently  assault  and  beat  one  William  Pany,  against 
the  form,  &c«  and  against  the  peace,'^  &c. 

On  the  31st  May,  1833,  the  prosecutor  received  from 
Mr.  Hughes,  an  alderman  of  Denbigh,  a  warrant  against 
the  prisoner,  of  which  the  following  is  a  copy :  "  Borough 
of  Denbigh.  To  the  constables  of  the  said  borough,  and 
to  each  and  every  of  them,  and  also  to  Samuel  Robin8<Mi, 
for  this  purpose  appointed:  Whereas  complaint  hath 
been  made  before  me,  Thomas  Hughes,  Esquire,  one  of 
his  Majesty's  justices  of  the  peace  in  and  for  the  said 
borough,  upon  the  oath  of  William  Parry,  of,  &c.  in  the 
said  borough,  labourer,  that  Robert  Williams,  of,  &c.  in 
the  parish,  &c.  did  on,  dz:c.,  violently  assault  and  beat  the 
said  William  Parr}*,  at,  &ic.  These  are  therefore,  in  his 
Majesty's  name,  to  command  you  forthwith  to  apprehend 
die  said  Robert  Williams,  and  to  bring  him  before  me  to 
answer  unto  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law.  Given  under  my  seal,  the  Slst 
of  May,  1833.— Thomas  Hughes.'' 

On  the  1st  of  June  the  prosecutor  went  in  search  of 
the  prisoner  and  brought  him  to  Denbigh,  where  he  was 
examined  before  Mr.  C.  Williams  and  Mr.  Hughes. 

He  was  ordered  to  find  bail ;  he  said  he  would  not, 
upon  which  he  was  ordered  to  be  committed;  whilst 
the  commitment  was  making  out  he  made  his  escape ; 
the  prosecutor  was  ordered  to  go  after  him;  there 
was  no  authority  in  writing,  but  in  consequence  of  the 
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verbal  directions  of  the  magistrates  to  the  clerk  who 
was  making  out  the  commitment,  the  latter  ordered  the 
prosecutor  to  go  after  the  prisoner. 

The  prosecutor  accordingly  did  so,  and  in  the  attempt 
to  apprehend  the  prisoner  was  cut  by  him  with  a  knife 
which  the  prisoner  took  out  of  his  pocket,  and  said  he 
would  stab  the  prosecutor ;  people  came  to  the  prosecu- 
tor's assistance,  and  the  prisoner  was  brought  back  to 
the  office. 

The  wounds  required  the  assistance  of  a  surgeon,  who 
stated  that  there  were  three  incisions,  one  on  the  arm, 
one  on  the  thumb,  and  one  on  the  fore  finger ; .  that  on 
the  arm  was  two  inches  in  length  and  half  an  inch  in 
breadth,  not  in  any  dangerous  place. 

Mr.  Jervis  objected  on  the  part  of  the  prisoner  that 
the  fourth  count  was  not  preyed,  for  that  the  party  hav- 
ing been  taken  and  brought  before  the  magistrate,  the 
warrant  was  functus  officio ;  and  the  second  taking  was 
for  having  made  his  escape  from  the  office;  secondly, 
that  the  count  was  bad,  inasmuch  as  it  does  not  follow 
that  the  offence  stated  in  it,  viz.  the  assaulting  and  beat- 
ing Mr.  Parry,  was  an  offence  for  which  the  prisoner  was 
liable  to  be  apprehended. 

The  learned  Judge  said  he  thought  the  original  war- 
rant continued  in  force,  and  as  to  the  second  objection  it 
was  upon  the  face  of  the  record. 

The  jury  found  the  prisoner  guilty,  and  the  learned 
Judge  directed  judgment  of  death  to  be  recorded,  and 
requested  the  opinion  of  the  Judges  upon  both  the  objec- 
tions. 

This  case  was  considered  in  Michaelmas  Term,  1833, 
before  all  the  Judges  (except  Lord  Ltndhurst,  C.  B., 
Pa&ke,  J.,  and  Gurnet,  B.,)  and  the  conviction  was  held 
good. 
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REX  V.  WILLIAM  GARDENER. 

A  oonatable,  who  had  ?erbal  directioni  fitmi  the  msgiatratefl  to  apprebend  all 
playing  at  thimble-rig,  attempted  to  apprebend  the  prisoner  and  hia  conptBiaoi 
playing  at  thimble*rig  in  a  public  fair.  The  constable^  with  aniatance,  took  one  of 
the  party,  but  the  prisoner  and  the  rest  rescued  him,  and  got  off.  In  the  e?eiijiif 
of  the  same  day  the  constable  found  the  prisoner  in  a  public  house,  not  having  beta 
able  to  find  him  before,  and  endeavoured  to  apprehend  him,  stating  it  was  for  wht 
he  had  been  doing  in  the  fair.  The  prisoner  escaped  into  a  privy,  And  the  ooastibk 
called  the  prosecutor  to  his  assistance,  and  together  they  broke  opeo  the  pmy4ov, 
and  endeavoured  to  take  the  prisoner,  who  thereupon  stabbed  the  prosecutor. 

A  conviction  for  feloniously  cutting  and  maiming  wasiield  wrong. 

The  prisoner  was  tried  before  Mr.  Justice  BosANquBr, 
at  the  Summer  Assizes,  1833,  for  the  county  of  Glamor- 
gan, on  a  charge  of  stabbing  one  Edmund  Harris  with 
intent  to  prevent  his  lawful  apprehension. 

It  appeared  that  the  prisoner,  with  several  other  per- 
sons of  his  company,  were  found  by  John  Jones,  a  con- 
stable, playing  at  thimble-rig  at  Caerphilly  fair,  between 
two  and  four  o'clock  in  the  afternoon,  Jones  having 
received  verbal  instructions  from  the  magistrates  to 
apprehend  all  persons  whom  he  should  find  playing  at 
thimble-rig,  tried,  with  the  assistance  of  another  person,  to 
apprehend  Gardener  and  his  companions,  and  succeeded 
in  taking  one ;  but  Gardener  and  two  others  of  his  com- 
pany fell  upon  Jones,  the  constable,  rescued  their  com- 
panion whom  he  had  taken,  and  got  away  themselves. 
About  9  o'clock  in  the  evening  Jones  not  having  been 
able,  as  he  stated  in  his  evidence,  to  find  Gardener  before, 
saw  him  with  several  of  his  companions  in  a  public  house 
the  White  Lion,  at  Caerphilly,  and  said  to  him,  you  are 
my  prisoner.  Gardener  asked  what  for,  and  Jones  replied 
for  what  he  had  been  doing  in  the  fair.  Gardener  resist- 
ed, and  a  scuffle  ensued.  Gardener  escaped  into  the 
house,  and  then  returned  and  concealed  himself  in  the 
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priyf  in  the  garden  of  the  White  Lion ;  Jones  called 
Harris,  another  constable,  to  his  assistance,  and  he  and 
Harris  together  broke  open  the  privy-door  and  endeav- 
oured to  take  Gardener,  upon  which  Gardener  took  a 
knife  out  of  his  pocket,  and  stabbed  Harris. 

The  jury  found  that  Gardener  knew  that  the  constable 
was  endeavouring  to  take  him  for  the  offence  (against  the 
Vagrant  Act,  5  G.  4,  c.  83,  s.  6,)  committed  at  the  fair. 

By  the  4th  section  of  the  act  every  person  playing  or 
betting  in  any  street,  road,  highway,  or  other  open  and 
public  place,  at  or  with  any  table  or  instrument  of  gaming 
at  any  game  or  pretended  game  of  chance,  shall  be  deemed 
a  rogue  and  vagabond. 

The  words  of  the  6th  section  are  as  follows :  "  And 
be  it  further  enacted,  that  it  shall  be  lawful  for  any  person 
whatever  to  apprehend  any  person  who  shall  be  found 
offending  against  this  act,  and  forthwith  to  take  and 
convey  him  or  her  before  some  justice  of  the  peace,  to 
be  dealt  with  in  such  manner  as  is  hereinafter  directed, 
or  to  deliver  him  or  her  to  some  constable  or  peace- 
officer  of  the  place  where  he  or  she  shall  have  been 
apprehended,  to  be  so  taken  and  conveyed  as  aforesaid ; 
and  in  case  any  constable  or  other  peace-officer  shall 
refuse  or  wilfully  neglect  to  take  such  offender  into  his 
custody,  and  take  and  convey  him  or  her  before  some 
justice  of  the  peace,  or  shall  not  use  his  best  endeavours 
to  apprehend  and  convey  before  some  justice  of  the  peace 
any  person  that  he  shall  find  offending  against  this  act, 
it  shall  be  deemed  a  neglect  of  duty  in  such  constable  or 
other  peace-officer,  and  he  shall  on  conviction  be  punished 
as  hereinafter  directed.** 

.The  question  submitted  by  the  learned  Judge  was, 
whether  the  attempt  to  apprehend  Gardener  in  the  even- 
ing for  the  offence  committed  by  him  in  Jones's  presence 
between  2  and  4  in  the  afternoon  was  lawful. 
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This  case  was  called  on  in  Michaelmas  Term,  1833  ; 
but  there  being  a  difference  of  opinion  amongst  the  learned 
Judges,  it  was  postponed,  and  Mr.  Justice  Bo8an<iuet 
submitted  additional  extracts  from  his  notes  of  the  e?i- 
dence  of  John  Jones,  who,  in  his  examination  in  chief, 
said,  ^^  I  saw  him  (Gardener)  betting  with  the  people ;  I 
called  on  Thomas  Richards  for  assistance;  I  tried  to 
apprehend  the  prisoner ;  I  took  one,  but  not  the  prisoner  ; 
through  the  prisoner  the  other  two  got  away ;  the  jm- 
soner  and  the  other  two  dragged  me  off.    I  did  not  see 
him  playing  after  that    I  next  saw  the  prisoner  in  the 
White  Lion,  a  little  after  nine  o'clock  in  the  evening,  at 
Caerphilly ;  it  was  between  two  and  four  that  I  had  tried 
to  apprehend  him ;  in  the  White  Lion  I  tried  to  appre- 
hend him  again ;  he  scuffled  against  me,''  &c.    In  the 
cross-examination  he  said,  ^'  About  two  and  three  I  first 
came  to  take  him ;  he  got  away ;  J  could  not  find  him 
till  nine  at  night.    I  said  he  was  a  prisoner  of  mine ;  he 
said  for  what ;  I  said  for  what  you  have  done  this  after- 
noon ;  he  said,  who  authorized  me  to  come  that  time  of 
night  to  take  him  ?" 

There  was  no  other  evidence  upon  this  part  of  the 
subject,  and  the  prisoner  called  no  witness. 

This  case  was  finally  considered  in  Hilary  Term,  1834^ 
by  all  the  Judges,  (except  Lord  Ltnahurst,  C.  B.,  Pakk, 
J.,  Gasbleb,  J.,  and  Bolland,  B.,)  and  the  conviction 
was  held  wrong,  (a) 


(a)  This  oaie  was  decided  hj  a  majority  of  the  Jiidgee  on  the  grovmdt  that  the 
arreat  was  not  on  fresh  panuiL    See  H$wmrik*$  mm,  907. 
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REX  V.  ROBERT  HARRIS. 

FoiigiDf  an  order  ftom  ^  magutrate  to  a  gaoler  to  dkobarge  a  priaoner,  aa  upon  1^ 

bayiog  been  given,  ia  forgery  at  common  kw. 

Thb  defendant  was  tried  before  the  Lord  Chief  Justice 
TiNDAL^  for  misdemeanor,  at  the  Summer  Assizes,  1833, 
for  the  county  of  Oxford,  upon  an  indictment  for  forgery 
at  common  law,  which  indictment  charged  him  as  follows, 
viz. :  in  the  first  count. 

That  on  the  1 0th  May,  &c.,  said  Robert  Harris  was  a 
prisoner  in  the  county  gaol  until  he  should  find  sureties 
as  well  for  his  appearance  at  the  then  next  Quarter  Ses- 
sions, to  answer  for  assaulting  one  Joseph  Wells,  Qon- 
stable  of  the  parish  of  Comwell,  as  also  in  the  meantime 
to  keep  the  peace,  or  be  otherwise  discharged  by  due 
course  of  law ;  and  that  the  said  Robert  Harris,  intend- 
ing to  efifect  his  escape  and  discharge  firom  the  said  gaol 
by  firaud  and  deceit,  and  by  imposing  upon  James  Grant 
the  keeper  thereof,  did  falsely  forge,  write,  and  pubUsh, 
and  cause  and  procure,  &ic^  and  send  and  deliver,  and 
cause  and  procure,  &c.,  to  said  James  Grant  a  false  and 
counterfeit  letter,  addressed  to  the  governor  of  the  county 
gaol,  Oxford,  and  subscribed  as  follows,  (viz.) 

"  J.  W.  Jones,'' 
intending  thereby  to  induce  said  James  Grant  to  believe 
that  said  letter  was  a  true  letter  signed  by  John  Whit- 
more  Jones,  Esquire,  one  of  his  Majesty's  justices  of  the 
peace  for  Oxford,  and  sent  by  him  to  said  James  Grant, 
and  which  letter  is  as  follows :  viz. 

"Chastlaton,  May  10th,  1833. 

^  Sir, — I  do  hereby  authorize  you  to  discharge  Robert 
Harris  from  your  county  gaol,  Oxford,  as  James  Mace 
and  James  Anker  are  become  sureties,  and  bound  in  a 

VOL.  I.  50 
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bond  of  40/.  each  for  his  appearance  at  the  next  General 
Quarter  Sessions,  Oxford,  before  me,  J.  W.  Jones,  one 
of  his  Majesty's  justices  of  peace  for  the  said  county  of 
Oxford. 

"  I  am  yours  respectfully, 

"J.W.Jones. 
, "  To  the  Governor  of  the  County  Gaol,  Oxford." 
He  the  said  Robert  Harris  intending  by  means  thereof  to 
impose  upon  and  induce  the  said  James  Grant  to  believe 
that  he  was  authorized  by  the  said  J.  W.  Jones  to  dis- 
charge him  from  his  custody,  the  said  Mace  and  Anker 
having  become  sureties  for  his  appearance  at  the  said  ses- 
sions, with  intent  to  effect  his  escape  and  discharge  from 
and  out  of  said  prison,  and  to  go  at  large  wheresoever  be 
would.    To  the  great  hinderance,  6ic. 

And  in  the  second  count  of  the  indictment,  that  the 
said  R.  H.  was  a  prisoner  in  the  said  gaol,  legally  com- 
mitted to  and  detained  therein  by  virtue  of  a  warrant 
under  the  hand  and  seal  of  one  of  H.  M.'s  justices  of  the 
peace,  until  he  should  find  sureties  as  well  for  his  appear- 
ance at  the  then  next  quarter  sessions  for  the  said  county, 
to  answer  for  an  assault  alleged  to  have  been  committed 
by  him  on  said  Wells,  as  also  in  the  mean  time  to  keep 
the  peace  or  be  otherwise  discharged ;  and  that  the  said 
R.  H.  being  such  prisoner,  and  contriving  and  intending 
as  aforesaid,  did  falsely  forge,  write,  and  publish,  and 
cause  emd  procure,  &c.,  and  send  and  deliver,  and  cause 
and  procure,  &c.  to  said  James  Grant,  the  keeper  of  said 
gaol,  a  certain  false  and  counterfeit  writing,  subscribed 
as  follows,  (viz.) 

«  J.  W.  JONES.^ 

he,  the  said  R.  H.,  intending  thereby  to  impose  upon 
and  deceive  said  James  Grant,  and  to  induce  him  to 
believe  the  said  writing  was  a  true  writing,  signed  by  the 
said  J.  W.  Jones,  as  such  justice,  and  sent  by  him  to  the 
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said  James  Grant,  to  authorize  him  to  discharge  said  R. 
H.  from  his  custody,  which  said  writing  is  as  follows,  viz. 
(here  it  was  set  out  as  in  the  first  count) ;  the  said  R.  H. 
then  and  there  intending  by  means  of  said  writing  to 
impose  upon  said  James  Grant,  to  induce  him  to  believe 
that  he  was  authorizeid  by  the  said  J.  W.  Jones,  the  jus- 
tice aforesaid,  to  discharge  said  R.  H.  from  and  out  of 
his  custody,  with  intent  by  means  of  said  last-mentioned 
&lse  writing,  to  procure  the  discharge  of  himself  from 
and  out  of  said  prison  and  the  custody  of  the  said  James 
Grant,  the  keeper  thereof,  in  contempt,  &c. 

At  the  trial  it  was  proved  that  the  said  Robert  Harris, 
then  being  a  prisoner  in  the  county  gaol  under  a  warrant 
granted  by  a  magistrate  of  the  county,  under  his  hand  and 
seal,  until  he  should  find  sureties  for  his  appearance,  &c., 
as  stated  in  the  indictment,  caused  the  letter  which  is 
stated  in  the  indictment  to  be  written,  and  sent  the  same 
under  cover  to  a  friend  at  Chipping  Norton,  by  whom  it 
was  put  into  the  post  at  the  request  of  the  prisoner,  and 
by  that  means  was  transmitted  to  the  governor  of  the 
gaol  of  the  county  of  Oxford. 

The  governor  of  the  gaol  stated  the  usual  course  to 
be,  that  where  a  man  was  in  custody  merely  for  want  of 
sureties,  and  the  governor  receives  a  letter  from  a  magis- 
trate of  the  county,  certifying  that  sureties  had  been 
entered  into  before  him,  he,  the  governor,  discharges  such 
prisoner  upon  his  entering  into  his  own  recognizances 
before  a  magistrate  in  the  neighbourhood ;  but  he  stated 
further,  that  on  the  present  occasion  be  certainly  would 
not  have  discharged  the  prisoner,  because  he  did  not 
believe  the  letter  was  the  handwriting  of  Mr.  Jones. 

The  learned  Lord  Chief  Justice  felt  some  doubt  whe- 
ther the  counterfeiting  the  letter  in  question  amounted  to 
the  offence  of  forgery  at  common  law ;  and  respited  the 
judgment  until  the  next  assizes ;  the  prisoner  being  ahready 
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in  confinement  under  a  sentence  of  imprisonment,  wliich 
would  not  expire  until  after  that  time. 

The  point  reserred  for  consideration  was,  whether 
under  the  circumstances  the  indictment  was  maintainaUe. 

The  case  was  considered  at  a  meeting  of  the  Judges 
in  Michaelmas  Term,  1833,  all  of  whom  w^re  present, 
(except  Lord  Lvndhurst,  Park,  J.,  and  Bouuanss  B^) 
and  they  held  the  conviction  right.* 

*  Bac  Ab.  <•  Forgery.**    Rex  y,  WUcox^  R.  &  R,  50* 


REX  t>.  WILLIAM  HOPE. 

Knowingly  MUing  plale  wiUi  the  king's  mark  ibiged  on  U  »  not  «pitel,  bat  oaij 

•object  to  trtDBportation. 

The  prisoner  was  convicted  hefore  Mr.  Justice  Pat* 
TEBON,  at  the  Summer  Assizes,  1833,  for  the  county  of 
Devon,  for  selling  plate  with  the  king's  mark  forged  upon 
it,  knowing  it  to  be  forged. 

The  case  was  clearly  made  out ;  but  the  judgment  was 
respited,  in  order  to  take  the  opinion  of  the  Judges,  as  to 
the  proper  sentence  to  be  passed.  The  learned  Judge's 
impression  at  the  time  being  that  the  offence  was  still 
capital ;  but  having  great  doubt  on  the  subject,  he  post- 
poned the  sentence. 

The  indictment  was  framed  upon  the  55  G.  3,  c.  185,  s. 
7,  which,  after  enacting  that  if  any  person  shall  forge  any 
stamp,  mark,  or  die,  goes  on  with  these  words,  "  or  if  any 
person  shall  sell,  exchange,  or  expose  to  sale,  or  export  out 
of  Great  Britain,  any  such  gold  or  silver  plate,  or  any  vessel 
or  ware  of  base  metal  having  thereupon  the  impression  of 
of  any  such  forged  or  counterfeited  mark,  stamp,  or  die  as 
aforesaid,  or  any  forged,  counterfeited,  or  resembled  iro* 
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pression  of  any  mark,  stamp,  or  die  so  provided,  made, 
or  used  as  aforesaid,  with  intent  to  defraud  his  majesty, 
&c.,  he  shall  be  guilty  of  felony^  without  benefit  of 
clergy.*' 

Prior  acts,  viz.  24  G.  3,  sess.  2,  c.  53,  s.  16,  and  52  G. 
3,  c.  143,  8.  7,  had  contained  similar  provisions. 

The  11   G.  4,  and  1  W.  4,  c.  66,  s.  1,  is  in  these 
words  : — ^^  Whereas  several  offences  relating  to  forged 
writings,  and  to  other  forged  and  counterfeit  matters, 
and  to  false  personation,  false  oaths,  false  entries  and  other 
false  matters,  are  now,  by  virtue  of  several  statutes,  punish- 
able with  death ;  and  whereas  it  is  expedient  that  none 
of  those  oflfences  shall  hereafter  be  punishable  with  death, 
unless  the  same  shall  be  made  punishable  with  death  by 
this  act ;  and  also  that  the  statutes  concerning  such  of 
those  offences,  whether  punishable  with  death  or  other- 
wise, as  may  more  frequently  or  seriously  affect  the 
interests  of  his  majesty  or  his  subjects,  should  be  amended 
and  consolidated  into  this  act ;  be  it  therefore  enacted,  &c. 
that  vdiere  by  any  acts  now  in  force  any  person  falsely 
making,  forging,  counterfeiting,  erasing,  or  altering  any 
matter  whatsoever,  or  uttering,  publishing,  offering,  dis- 
posing of,  putting  away,  or  making  use  of  any  matter 
whatsoever,  knovnng  the  same  to  be  falsely  made,  forged, 
counterfeited,  erased,  or  altered,  or  any  person  demand- 
ing or  endeavouring  to  receive  or  have  any  thing,  or  to 
do  or  to  cause  to  be  done  any  act  upon  or  by  virtue  of 
any  matter  whatsoever,  knowing  such  matter  to  be  falsely 
made,  forged,  or  counterfeited,  erased,  or  altered,  would, 
according  to  the  provisions  contained  in  any  of  the  said 
acts,  be  guilty  of  felony,  and  liable  to  suffer  death  as  a 
felon,  &c ;  such  person  shall  not  suffer  death  for  the  same 
unless  the  same  be  made  punishable  with   death  by 
this  act,  but  shall  be  liable  at  the  discretion  of  the  Court, 
to  be  transported  for  life,  or  any  term  not  less  than  seven 
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years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  nor  less  than  two  years. 

By  subsequent  sections  certain  forgeries  are  made 
punishable  with  death,  but  such  a  forgery  as  the  pre- 
sent is  not  one  of  them.  The  31st  section  of  the  same 
act  repeals  a  great  many  former  acts  which  made 
forgery  capital,  beginning  with  25  £•  3,  and  ending  with 
4  6.  4,  but  does  not  enumerate  the  55  G.  3,  c.  185,  s.  7, 
nor  the  24  G.  3,  c.  53,  s.  16,  nor  52  G.  3,  c,  143,  s.  7. 

Then  came  2  Ai:  3  W.  4,  c.  123,  which  takes  away 
the  punishment  of  death  for  any  offence  whatsoever, 
for  which  the  said  act  (11  G.  4,  and  1  W.  4,  c.  66,) 
enjoins  or  authorizes  the  infliction  of  the  punishment  of 
death,  and  therefore  has  clearly  no  application  to  the 
present  question. 

This  case  was  considered  in  Michaelmas  Term,  1833, 
by  all  the  learned  judges  (except  Lord  Ltndhurst,  C. 
B.,  Park,  J.  and  Gurnet,  B.,)  and  it  was  held  that  the 
offence  was  Uable  only  to  transportation,  linder  1 1  G.  4, 
and  1  W.  4,  c.  66. 


REX  V.  JOHN  STALLION. 

An  open  shed  in  a  fkrm  yard,  ocMnpoeed  of  uprigffat  posts  supporting  pieces  of  wood 
laid  across  them,  and  oorered  with  straw  as  a  roof^  is  an  oat-boose  within  the  mesn- 
ing  of  7  &  8  6.4,  a  d0,s.3. 

To  oonstitate  a  setting  on  fire  it  is  not  necessary  that  any  flame  shoold  be 


The  prisoner  was  tried  and  convicted  before  Mr. 
Justice  LiTTLEDALB,  at  the  Summer  Assizes,  1833,  for 
the  county  of  Cambridge,  upon  an  indictment,  one  count 
of  which  charged  him  with  setting  fire  to  an  out*house 
of  WiUiam  Deans ;  another  count  with  setting  fire  to  a 
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coach-houseof  William  Deans ;  and  another  count  with 
setting  fire  to  a  building  and  erection  of  WilUam  Deans, 
then  used  by  the  said  William  Deans  in  carrying  on  the 
trade  of  a  poulterer. 

The  learned  Judges  passed  sentence  of  death  upon 
him,  but  subsequently  thought  it  right  to  take  the  opinion 
of  the  Judges,  whether  the  conviction  were  right,  and 
respited  the  execution. 

The  prosecutor  was  a  labourer  and  poulterer,  and 
had  between  two  and  three  acres  of  limd,  and   kept 
three  cows.    The  building  in  question  was  in  the  pro- 
secutor^s  farm  yard,  and  was  Uiree  or  four  poles  from 
the  prosecutor^s  dwelling-house,  and  might  be  seen  from 
it    The  prosecutor  used  it  to  keep  a  cart  in,  which  he 
used  in  his  business  of  poulterer,  and  also  to  keep  his 
cows  in  at  night.    There  was  a  bam  adjoining  the 
dwelling-house,  then  a  gateway,  and  then  another  range 
of  buildings  which  did  not  adjoin  the  dwelling-house  or 
bam ;   the  first  of  which  from  the  dwelling-house  was 
a  pig  sty,  and  adjoining  that  was  another  pig  sty,  and 
adjoining  that  was  a  turkey  house,  and  adjoining  the 
turkey  house  was  the  buildhig  in  question.    The  dwell- 
ing-house and  barn  formed  one  side  of  the  farm  yard, 
and  the  three   other    sides  were   formed  by  a  fence 
inclosing  these  buildings. 

The  building  was  formed  by  six  upright  posts  nearly 
seyen  feet  high,  three  in  the  front  and  three  at  the  back, 
one  post  being  at  each  comer  and  the  other  two  in  the 
middle  of  the  front  and  back,  these  posts  supporting 
the  roof;  there  were  pieces  of  wood  laid  from  one  side 
to  the  other.  Straw  was  put  upon  these  pieces  of  wood 
— ^laid  wide  at  the  bottom,  and  drawn  up  to  a  ridge 
at  the  top;  the  straw  was  packed  up  as  close  as  it 
could  be  packed ;  the  pieces  of  wood  and  straw  made 
the  roof. 
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The  front  of  the  buUding  to  the  fana  yard  was 
entirely  open  between  the  posts ;  one  side  of  the  boilding 
adjoining  the  turkey  house,  which  covered  that  side  all  the 
way  up  to  the  roof,  and  that  side  was  nailed  to  the  turkey* 
house.  The  back  adjoined  a  field,  and  was  a  rail  fence, 
the  rails  being  six  inches  wide ;  these  came  four  or  five 
feet  from  the  ground,  within  two  feet  of  the  roof,  and  this 
back  formed  part  of  the  fence  before  mentioned.  The 
side  opposite  the  turkey  shed  adjoined  the  road,  and  was 
a  pale  fence,  but  not  quite  up  to  the  top. 

One  of  the  witnesses  for  the  prosecution,  a  consider- 
able farmer,  said,  that  he  should  call  the  building  in 
question  an  out-house.    About  half-^past  two  o'clock,  io 
the  afternoon  of  the  12th  June  last,  smoke  was  seen  to 
issue  from  the  bottom  of  the  roof,  in  the  corner  between 
the  field  above  mentioned  and  the  road ;  there  was  a 
a  good  deal  of  smoke  in  straw ;  some  handfuls  of  straw 
were  pulled  out ;  there  were  sparks  in  the  straw  wheo 
upon  the  ground,  but  no  sparks  were  seen  in  the  straw 
upon  the  roof;   no  flame  was  seen;   a  ball   of  linen 
was  pulled  out  of  the  roof  with  the  straw ;  smoke  and 
sparks  came  from  the  ball ;  the  ball  was  trod  out ;  the 
ball  was  burnt  right  through  on  one  side ;  three  or  four 
pails  of  water  were  brought,  and  the  fire  on  the  roof 
was  extinguished  by  throwing  some  of  the  water  upon 
it.    On  the  following  day,  two  half  matches  were  found 
in   the  straw  on  the  ground  which  was  pulled   from 
the  roof,  but  there  was  no  appearance  of  burning  io 
those. 

On  the  same  day,  several  handfuls  of  straw  were 
taken  out  of  the  roof,  and  there  was  burnt  straw  in 
some  of  these  handfuls;  and  on  the  same  day,  on 
examining,  the  straw  lying  on  the  ground  down  by 
the  building,  there  were  some  burnt  ashes,  and  the 
ends  of  some  of  the  straw  were  burnt,  and  the  ends 
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of  some  of  them  dropped  off  like  a  powder,  and  the 
ends  of  some  of  the  straw  had  been  reduced  to  ashes ; 
no  part  of  the  wood,  either  in  the  pieces  on  which  the 
straw  was  laid,  or  in  the  posts  of  the  building,  was 
burnt. 

The  opinion  of  the  Judges  was  requested  on  the 
questions-^- 

1st.  Whether  the  building  were  an  out-house  within 
the  meaning  of  the  7  &  8  G.  4,  c.  30,  s.  2,  for  there  was 
no  gromid  for  saying  that  it  could  be  called  a  coach-house, 
or  a  building  and  erection  used  in  carrying  on  the  trade 
of  a  poulterer  ? 

2d.  Whether,  in  case  the  building  were  an  outhouse, 
the  straw  (as  above  described)  were  a  part  of  the  building? 

3d.     Whether  this  was  a  setting  on  fire  ? 

The  prisoner  was  after  this  trial,  convicted  on  another 
indictment  of  setting  fire  to  a  bam,  but  Mr.  Justice 
LiTTjuBBALB  passed  the  sentence  on  the  conviction  on  the 
first-mentioned  indictment. 

This  case  was  considered  in  Michaelmas  Term,  1833 
by  all  the  Judges,  (except  Lord  Ltndhurst,  Park,  J., 
GuENBT,  B.,)  and  all  except  Tindal,  C.  J.,  thought  the 
erection  an  out-house,  and  that  the  conviction  was  right. 
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REX  0.  MARY  SMITH. 

Indictment  for  murder  of  a  female  bastard  child,  whoee  name  to  the  joron 
unknown.  The  child  had  not  been  ba^itized,  but  the  prisoner  had  said  aho  aiioaki 
like  it  to  be  called  Maiy  Ann,  had  called  it  her  Mary  Ann,  at  another  time  Littfe 
Mary.    The  ftther  was  a  Baptist,  the  child  illegitiaiate. 

Held,  that  the  ehiU  had  not  acquired  a  name  by  reputation,  and  the  indictment  good. 

Thb  prisooer  was  tried  befere  Mr.  Baron  Gurnbt, 
at  the  Smniner  Assizes,  1833,  for  the  coun^  of  StaA 
ford  for  the  murder  of  a  certain  female  child,  whose 
name  to  the  jurors  was  unknown. 

The  prisoner  was  a  single  woman ;  she  was  delivered 
of  a  female  child  on  the  21st  June,  at  a  lodging  which 
she  had  provided '  for  lying  in ;  she  was  attended  by  a 
midwife,  and  no  secret  was  made  of  the  transaction. 

On  the  evening  of  the  3d  July,  when  the  child  was  12 
dayc  old,  she  left  her  lodging,  taking  the  child  with  her, 
saying  she  was  going  home  to  Harrison's  (her  master), 
and  she  drowned  the  child  by  throwing  it  into  a  canal 
on  that  evening. 

It  appeared  that  the  child  had  not  been  baptized. 
For  the  purpose  of  founding  an  objection  to  the  form 
of  the  indictment,  questions  were  put  by  counsel  in 
cross-examination  to  show  that  the  child  had  acquired  a 
name  by  reputation. 

The  woman  at  whose  house  the  prisoner  was  delivered 
said  that  she  had  heard  her  say,  during  her  confinement, 
that  she  would  have  the  child  named  Mary  Ann,  she 
should  like  it  to  be  named  Mary  Ann ;  the  midwife  was 
asked  if  the  prisoner  did  not  call  her  Mary  Ann ;  she 
said  yes,  and  she  called  it  Mary  Ann  again.  When  she 
saw  it  on  another  day,  she  caressed  the  child,  and  called 
it  Little  Mary. 

A  woman  who  had  been  a  few  weeks  in  the  service 
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of  Harrison  (the  master  of  the  prisoner  and  the 
father  of  the  child),  and  who  gave  evidence  against 
the  prisoner,  was  asked  in  cross-examination  as  to  the 
sect  to  which  Harrison  belonged,  she  said  she  had  heard 
him  say  that  he  was  a  Baptist.  ^ 

Godson  and  Lee  for  the  prisoner,  objected  that  the 
child  had  acquired  a  name  by  reputation,  and  that 
therefore  the  indictment  was  not  proved,  and  they  cited 
Rex  Walker  (a).  Rex  v.  Clarke^  (i).  Rex  v.  Sheen  (c). 

Mr.  Baron  Gurnet  reserved  the  point  for  the  consi- 
deration of  the  Judges,  and  forbcH^  to  pass  sentence 
upon  the  prisoner. 

This  case  was  considered  in  Michaelmas  Term,  1833, 
by  all  the  Judges  (except  Lord  Ltndhurst,  C.  B.,  Park, 
J.,  and  GuRNBT,  B.,)  and  they  held  the  conviction  right. 

(a)  3  Campb.  264.    (6)  Rasa.  &  Ry.  358.    \e)  2  C^r.  &  Payne,  634. 


REX  V.  ROBERT  CHATBURN. 


It  ii  no  objeotion  to  a  oonvictioa  of  manslaughtor  on  an  indictment  lor  murder  that 
the  indictment  does  not  conclude  contra  formam  ttatiUu 


The  prisoner  was  tried  before  Mr.  Baron  Bolland  at 
the  Summer  Assizes,  1833,  for  the  county  of  York,  upon 
an  indictment  at  common  law,  which  charged  him  with 
the  oflfence  of  wilful  murder. 

The  jury  acquitted  the  prisoner  of  the  crime  of 
murder,  but  found  him  guilty  of  manslaughter,  and  Mr. 
Baron  Boixand  was  proceeding  to  pass  upon  him  the 
sentence  of  transportation  for  life,  pursuant  to  the 
statute  9  G.  4,  c.  31,  s.  9,  when  it  was  objected  by  the 
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counsel  for  the  prisoner,  that  as  the  punishment  of 
transportation  for  life  was  inflicted  by  statute,  and  the 
indictment  upon  which  the  prisoner  was  convicted,  vras 
framed  for  an  offence  at  common  law,  and  did  not 
conclude  ^^  contra  formam  statuii^^  the  Court  had  no 
power  to  pass  such  sentence. 

The  prisoner  was  ordered  to  be  transported  for  life, 
but  at  the  same  time  told  that  the  objection  should  be 
taken  into  consideration. 


REX  V.  THOMAS  RUSHWORTH. 

4 

The  prisoner  was  tried  before  Mr.  Baron  BoixAifD  at 
Appleby,  during  the  same  circuit,  for  murder,  and  was 
also  acquitted  by  the  jury  of  murder  and  convicted  of 
manslaughter ;  the  same  objection  was  made  on  behalf 
of  the  prisoner  by  his  counsel,  as  in  the  last  case,  to 
passing  the  sentence  of  transportation  for  life.  The 
learned  Baron,  however,  passed  that  sentence,,  and  told 
the  prisoner  that  he  would  take  the  objection  into  his 
consideration. 

The  learned  Judge  had  no  doubt  that  he  was  war- 
ranted in  passing  these  judgments,  the  9  G.  4,  c.  31,  s. 
9,  not  having  created  nor  altered  the  nature  of  the 
offence,  but  increased  the  punishment  only.  Vide  1 
Hawk.  c.  30,  s.  9,  2  Hawk.  c.  25,  ss.  115, 116,  1  Vent 
13,  2  Hale,  191. 

The  learned  Baron,  however,  considered  it  right  to 
take  the  opinion  of  the  Judges  upon  the  question. 

These  two  cases  were  considered  by  all  the  Judges, 
(except  Lord  Lyndhurst,  C.  B.,  Pare,  J.,  Littledalb, 
J.,  and  Vaughan,  B.,)  in  Michaelmas  Term,  1833,  and 
they  held  the  convictions  good. 
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REX  V.  SAMUEL  HORWELL. 

An  indictment  under  11  G.  4,  &  1  W.  4.  c.  66,  s.  3,  for  uttering  a  ibr^c<)  biQ  of 
exchange,  ia  not  sapportod  by  proof  of  uttering  a  bill  of  which  the  acceptance  only 
is  forged.     The  indictment  mast  charge  the  uttering  the  forged  acceptance. 

The  prisoner  was  convicted  before  Mr.  Baron  Gur- 
net, at  the  Summer  assizes,  1833,  for  the  county  of 
Stafford. 

The  first  count  was  for  feloniously  forging  the  follow- 
ing bill  of  exchange : — 

"£10.  Shelton,  March  1st,  1833.  Two  months 
after  date,  pay  to  my  order  ten  pounds,  for  value 
received,  as  advised.  "  William  Brown." 

"  To  Messrs.  Wood  and  Co.  manufacturers, 
Shelton,  Staffordshire. 

Accepted,  payable  at  Messrs.  Jones, 
Lloyd,  and  Co.  Bankers,  London. 

"John  Wood  and  Co." 
with  intent  to  defraud  John  Alcock,  Samuel  Alcock, 
and  Joseph  Alcock,  against  the  statute,  &c. 

Second  count,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Samuel 
Horwell  aforesaid,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, feloniously  did  offer,  utter,  dispose  of,  and  put 
off  a  certain  other  forged  bill  of  exchange  (then  and 
there  knowing  the  same  to  be  forged),  which  said  last- 
mentioned  forged  bill  of  exchange  is  as  follows : — 

"£10.  Shelton,  March  1st,  1833.  Two  months 
after  date,  pay  to  my  order  ten  pounds,  for  value 
received,  as  advised.  "  William  Brown. 

"  To  Messrs.  Wood  and  Co.,  manufacturers, 
Shelton,  Staffordshire." 
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with  intent  to  defraud  the  said  John  Alcock,  Samod 
Alcock,  and  Joseph  Alcock,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lord  the  King,  his  crown  and 
dignity. 

Third  count,  for  forging  on  the  said  bill  the  following 
acceptance,  viz. : — 

*^  Accepted,  payable  at  Messrs.  Jones,  Lloyd,  and  Co., 
bankers,  London,''  with  the  like  intent. 

Fourth  count,  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Samuel 
Horwell,  on  the  day  and  year  first  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  having  in  his 
custody  and  possession  a  certain  other  bill  of  exchange, 
which  said  last-mentioned  bill  of  exchange  is  as  fol- 
lows : — 

''£10.  Shelton,  March  1st,  1833.  Two  months 
after  date,  pay  to  my  order  ten  pounds,  for  value 
received.  William  B&own. 

*'  To  Messrs.  Wood  and  Co.,  manufacturers, 

Shelton,  Stafibrdshire :" 
with  a  certain  forged  acceptance  on    the    said  tnll; 
which  said    last-mentioned    forged    acceptance  is    as 
foUows:^ — 

^  Accepted,  payable  at  Messrs.  Jones,  Lloyd,  and 
Co.,  bankers,  London.  ^  John  Wood  and  Co." 

Afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  did  offer,  utter,  dispose  of,  and  put  oflf  (then 
and  there  knowing  the  said  last-mentioned  acceptance 
to  be  forged),  the  said  last-mentioned  bill  of  exchange, 
with  intent  to  defiraud  the  said  John  Alcock,  Samoel 
Alcock,  and  Joseph  Alcock,  against  the  form  of  the 
statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  Lord  the  King,  his  crown  and  dignity. 

The  fifth,  sixth,  seventh,    and  eighth   counts,   like 


REX  «.  HORWELLr-1881.  407 

the  first  four,  with  intent  to  defraud  John  Wood  and 
another. 

The  only  part  of  the  bill  uttered  by  the  prisoner,  which 
was  proved  to  be  forged,  was  the  acceptance. 

Graves  for  the  prisoner  objected  that  the  second  count 
which  charged  the  uttering  of  a  forged  bill,  was  not 
proved  by  proof  of  the  forgery  of  the  acceptance.  That 
by  the  statute  11  G.  4,  &  1  W.  4,  c.  66,  s.  3,  the  forging 
or  uttering  a  forged  acceptance  is  made  a  distinct  ofifence 
and  upon  the  fourth  count  he  objected,  that  it  was  not 
expressly  alleged  that  the  prisoner  uttered  the  forged 
acceptance. 

The  learned  Judge  deferred  passing  sentence,  and 
reserved  the  case  for  the  opinion  of  the  judges. 

This  case  was  considered  in  Hilary  Term,  1834,  by  all 
the  Judges  (except  Lord  Ltndhurst,  C.  B.,  Park  and 
Gaselbb,  Js.,  and  Bolland,  B.,)  and  the  conviction  was 
held  wrong. 


REX  V.  JOHN  JAMES  FRASER- 

Indictiiieiit  fx  bigamy,  oomtnitted  in  one  coonty,  found  by  a  jaiy  of  another  where 

prisoner  was  appreliended,  most  state  that  fiict 

The  prisoner  was  tried  before  Mr.  Serjeant  Arabin, 
at  the  Old  Bailey  Sessions,  on  September,  1833,  and  con- 
victed by  a  Middlesex  jury  of  bigamy.  The  offence  was 
committed  in  Surrey,  but  it  was  proved  that  the  prisoner 
was  apprehended  in  Middlesex. 

It  being  discovered  after  the  trial  that  the  indictment 
contained  no  averment  as  to  the  place  or  county  where 
the  prisoner  was  apprehended,  the  learned  Serjeant  felt 
it  his  duty  to  consult  the  learned  Judges  (Justice  Pat- 
TBSON  and  Baron  Gurnet)  then  on  the  rota  j  who 
advised  the  learned  Serjeant  to  respite  the  judgment. 
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and  submit  the  case  for  the  opinion  of  all  the  learned 
Judges. 

The  case  was  submitted  to  the  learned  judges  in 
Michaelmas  Term,  1833,  and  finally  considered  in  Hilary 
Term,  1834,  by  all  the  Judges,  (except  Lord  Ltndhurst, 
C.  B«,  Park  and  Gaselbe,  Js.,  and  Bolland,  B.,)  and 
it  was  determined  that  the  judgment  should  be  arrested. 

1  East  P.  C.  469 ;  1  Deuxm  Crim.  Law,  144. 
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indictment  for  stealing  two  horses  in  Kent;  the  only  evidence  of  stealing  in  Kent  wss 
that  the  constable  having  taken  the  prisoner  in  Surrey,  and  the  prisoner  having 
ofTered  on  some  pretence  to  go  to  a  place  in  Kent,  the  constable  and  prisoner  rods 
the  horses  there,  and  the  prisoner  escaped,  leaving  the  horses  and  the  constable. 
Held  not  sufficient 

Thb  prisoner  was  convicted  before  Mr.  Justice 
Gaselbe,  at  the  Spring  Assizes  1834,  for  the  counQr  of 
Kent,  of  stealing  two  geldings  in  that  county. 

The  horses  were  stolen  m  Sussex.  The  prisoner  was 
apprehended  with  them  at  Croydon,  in  Surrey.  The 
only  evidence  to  support  the  charge  of  stealing  in  Kent 
was,  that  when  the  prisoner  was  apprehended  at  Croydon, 
he  said  he  had  been  at  Dorking  to  fetch  them,  and  that 
they  belonged  to  his  brother  who  lived  at  Bromley. 
The  police  officer  offered  to  go  to  Bromley.  They  took 
the  horses,  and  went  as  far  as  Beckenham  church ;  when 
the  prisoner  said,  he  had  left  a  parcel  at  the  Black  Horse, 
in  some  place  in  Kent.  The  police  officer  accordingly 
went  thither  with  him,  each  riding  one  of  the  horses ; 
when  they  got  there,  the  officer  gave  the  horses  to-  the 
ostler.  The  prisoner  made  no  inquiry  for  the  parcel, 
but  made  his  escape ;  and  afterwards  was  again  appre- 
hended in  Surrey.     The  prisoner  was  convicted,  but 
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the  learned  judge  did  not  pass  sentence  upon  him,  reserv- 
ing the  question,  whether  there  were  any  evidence  to 
snpport  the  indictment  in  Kent. 

At  a  meeting  of  all  the  Judges  in  Easter  Term  1834, 
they  were  unanimously  of  opinion  that  there  was  no  evi- 
dence to  be  left  to  the  jury  of  stealing  in  Kent,  and 
that  no  judgment  ought  to  be  given  upon  this  conviction, 
but  that  prisoner  should  be  removed  to  Surrey. 


REX  V.  JOHN  STEVENS. 

To  iiippert  an  indictment  under  9  6. 4,  c  31,  s.  19,  fer  woandiofi  thb  wottnd  moat 

be  given  with  oome  instrament 

The  prisoner  was  convicted  before  Mr.  Justice 
Gaselee,  at  the  April  Old  Bailey  Sessions  1834,  present 
Mr.  Baron  Vaughan  and  the  Recorder,  of  having  feloni^ 
ously  and  maliciously  made  an  assault  on  George  Avery, 
and  feloniously  and  maliciously  wounding  him  by  biting 
off  the  end  of  the  second  finger  of  his  left  hand,  with 
intent  to  maim,  against  the  statute,  6ic. 

Second  count  to  disfigure,  3d  count  to  do  him  some 
grievous  bodily  harm,  4th  with  intent  to  resist  his  lawfiil 
apprehension  for  an  offence  for  which  he  was  liable  to  be 
apprehended,  (to  wit,)  assaulting  and  kicking  the  prosecu- 
tor, a  constable  being  in  the  due  execution  of  his  duty. 

Fifth  count  like  4th  but  more  general. 

Some  of  the  Judges  being  of  opinion  that  this  vras 
not  a  wounding  within  the  statute,  the  learned  Judge 
at  their  suggestion  stated  the  question  for  the  opinion  of 
all  the  Judges,  and  the  sentence  was  respited  until  the 
following  sessions. 

In  Easter  Term  1834,  at  a  meeting  at  which  all  the 
Judges  yveve  present^  (except  Pattbson,  J.,  and  Parks, 
VOL.  I.  52 
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B.9)  this  case  was  considered  and  Lord  Denhan,  C.  J^ 
TiNDAL,  C.  J«,  Lord  Ltndhurst,  C.  B.,  Littledaia,  J., 
BoLLAND,  Bm  Taunton,  J.,  Wiluavs^  B.vheld  that  an 
instrument  must  be  used  to  bring  the  case  within  the 
statute ;  Park,  J.,  Gaseleb,  J,,  Vaughan,  B.,  BosANquBT, 
J.,  Aldebson,  J.,  GuBNET,  B.  wcrc  of  a  contrary  opinion, 
and  the  conviction  was  held  bad. 


REX  V.  SARAH  SIMPSON. 

» 

The  oonfeMion  of  a  j^irl  fifteen  years  old,  occaeioned  by  many  applieations  by  pro- 
■ecator*s  relationi,  and  aeighboun,  amounting  to  threats  and  promisee,  bfJd  pot 
receivable. 

The  prisoner  was  tried  before  Mr.  Justice  Littledale, 
at  the  Spring  Assizes,  1834,  for  the  county  of  Lincoln, 
for  maliciously  setting  fire  to  a  stack  of  hay  of  William 
Blackburn^s,  and  also  to  a  house  in  the  possession  of 
the  said  William  Blackburn, 

The  learned  Judge  put  the  prosecutor  to  elect  \\  hetber 
he  would  proceed  as  to  the  stack  of  hay  or  the  house, 
and  he  elected  to  proceed  as  to  the  house. 

The  prisoner  who  was  about  15  years  old,  was  a 
servant  in  the  prosecutor's  house,  the  fire  took  place  on 
Saturday  morning  the  12th  of  October, 

On  the  Saturday  morning  soon  after  the  fire  was  put 
out,  a  witness  called  Handsley  (a  neighbour  of  the  pro- 
secutor's) said  to  the  prisoner, "  I  doubt  you  have  set 
this  house  on  fire  by  the  candle  between  the  laths ;"  she 
said  she  did  not. 

On  that  same  Saturday  Mrs.  Bowis  who  lives  about 
300  yards  firom  the  house  of  the  prosecutor,  and  who 
is  the  mother  of  Mrs.  Blackburn  the  wife  of  the  pro: 
secutor,  spoke  to  the  prisoner  in  the  prosecutor's 
house   in   the  presence  of  Mrs.  Blackburn  who  was 
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yeiy  deaf,  and  the  prisoner's  mother,  and  told  ber  she 
bad  better  confess  the  truth,  because  she  believed 
it  was  her  that  fired  both  the  house  and  the  stadk, 
and  that  it  would  be  a  great  deal  the  worse  for  her 
if  she  did  not  confess.  The  prisoner  said  she  did 
not.  On  that  same  Saturday,  the  prisoner  was  taken 
by  a  constable  before  a  magistrate  at  Spilsby.  On 
the  Sunday  morning,  Mrs.  Bowis  saw  the  [H^isoner 
again  on  the  road  to  Mrs.  Bowis's  house.  Mrs.  Bowis 
said  to  the  prisoner  she  should  not  come  to  her 
house,  and  told  her  again  it  was  her  that  fired  both 
the  house  and  the  stack ;  she  said  she  did  not  do  it. 
Soon  after  that,  the  witness  Handsley  came  up  and 
joined  them,  and  Handsley  said  to  the  prisoner,  **  Don't 
be  80  bold,  perhaps  you  will  have  to  go  to  Spilsby 
to-morrow.''  Spilsby  is  the  place  where  the  magis- 
trates meet.  He  told  her  that  perhaps  somebody 
will  come  forward  to-morrow  that  saw  you  do  it. 
She  took  her  apron  up  and  held  it  to.  her  face,  and 
said  no  more.  She  always  denied  it;  and  when  the 
witness  said  she  might  have  to  go  to  Spilsby,  she 
denied  it  again.  He  said,  ^^If  you  be  guilty  go  along 
with  Mrs.  Bowis  and  beg  your  master  and  mistress's 
pardon,  and  get  away  and  be  better  in  future,  and  we 
shall  not  seek  after  you;"  and  he  said,  "Never  mind 
your  wages,  I'll  give  you  a  few  shillings  out  of  my  own 
pocket."  And  Handsley  also  told  her,  it  would  be 
better  for  her  to  confess.  After  he  went  away,  Mrs. 
Bowis  went  with  the  prisoner  to  Blackburn's  house,  and 
talked  to  her  about  the  fire  all  the  way  ;  and  after  they 
got  theire  they  went  out  of  the  house,  and  Mrs.  Bowis 
Baid  to  the  prisoner,  "Now  Sarah,  you  lighted  the 
bunch  of  matches  and  put  into  the  thatch  of  the  house." 
It  appeared,  however,  that  before  she  said  that  to 
the  prisoner,  she  told  the  prisoner,  that  if  she  went  to 
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Spilsby  again,  she  would  be  a  good  deal  worse  off;  and 
Mrs.  Bowis  said  to  her  several  times,  both  on  goiog 
along  the  road  to  the  prosecutor^s  house,  and  also  in  the 
house,  and  also  when  she  spoke  to  her  out  of  doors,  that 
it  would  be  a  great  deal  better  for  her  if  she  would 
confess,  and  ateo  told  her  it  would  be  a  great  deal  worse 
for  her  if  she  would  not  confess. 

The  counsel  for  the  prisoner  objected  to  evidence 
being  given  of  what  the  prisoner  said,  on  Mrs.  Bowis 
charging  her  as  before  stated,  on  theground  that  after  these 
promises  and  threats  had  been  held  out  to  her,  her  answer 
could  not  be  received  unless  she  had  had  a  caution* 

The  counsel  for  the  prosecution  contended  that  her 
answer  might  be  received,  because  Handsley  was  nether 
a  constable,  nor  did  he  stand  in  any  relation  to  the 
prosecutor ;  and  though  Mrs.  Bowis  was  the  mother  of 
the  wife  of  the  prosecutor,  yet  that  promises  and  threats 
made  by  a  person  standing  in  that  relation  were  not 
sufficient  to  exclude  a  confession. 

The  learned  Judge  allowed  the  evidence  to  be  given, 
but  reserved  the  question  for  the  opinion  of  the  Judges, 
whether  it  ought  to  have  been  received. 

On  Mrs.  Bowis  saying  to  the  prisoner,  "  Now,  Sarah, 
you  lighted  the  bunch  of  matches,  and  put  it  into  the 
thatch."    The  prisoner  said,  "  Yes,  I  did." 

Mrs.  Bowis  then  told  Mrs.  Blackburn  what  had 
passed,  and  Mrs.  Blackburn  then  came  out,  and  then 
Mrs.  Bowis  in  the  presence  of  Mrs.  Blackburn,  asked 
the  prisoner  what  she  did  it  for;  whether  it  was  for 
any  thing  against  the  family  ?  she  said,  **  No."  Mrs. 
Blackburn  asked,  if  any  one  persuaded  to  it?  she 
said,  "No;"  she  said,  she  "had  no  maUce."  The 
prisoner  in  her  defence,  asserted  her  innocence,  and 
said  that  Mrs.  Bowis  said,  that  if  she  would  confess 
to  it  she  would  have  her  liberty;   and  the  prisoner 
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stated,  that  she  said  it  on  purpose  to  get  her  liberty,  and 
that  they  frightened  her  to  do  it. 

The  jury  said,  they  found  the  prisoner  guilty  with  her 
own  confession ;  but  the  learned  Judge  told  them  they  must 
find  the  prisoner  either  guilty  or  not  guilty,  and  then  they 
gave  a  verdict  of  guilty.  The  learned  Judge  respited 
judgment,  that  the  opinion  of  the  Judges  might  be  taken. 

In  Easter  Term,  1834,  at  a  meeting  at  which  all  the 
Judges  were  present,  this  case  was  considered,  and  they 
were  unanimously  of  opinion  that  the  confession  ought 
not  to  have  been  received,  and  that  the  conviction  was  bad. 


REX  V.  THOMAS  ROBINSON. 

On  a  oonTtctiaii  of  two  seinrate  oflfonoet  of  tMistiug  eoanterfeit  ooin«  in  two  eoonte, 
ooe  jodgmont  tar  two  yean'  unpruoiiment  ooder  3  W.  4,  c  34,  s.  7,  it  bad. 

Thb  prisoner  was  tried  before  Mr.  Baron  Vauohan,  at  a 
special  gaol  delivery  for  the  county  of  Kent,  in  December, 
1833,  upon  an  indictment,  the  first  count  of  which  charged, 

That  he  on  the  2nd  day  of  December,  4  W.  4,  at 
Chatham,  did  utter,  &c.,  a  counterfeit  shilling  to  one 
Benjamin  Giles,  knowing  it  to  be  counterfeit. 

The  second  count  charged  him  with  uttering  to  Maria 
Harrison  a  counterfeit  shilling,  on  the  same  day  and  at 
the  same  parish,  knowing,  &c. 

The  prisoner  was  convicted  upon  very  clear  and 
satisfactory  evidence  of  the  utterings,  as  charged  in  both 
counts  of  the  indictment.  It  was  also  proved  that  he  had 
on  the  same  day,  uttered  a  counterfeit  shilling  and 
sixpence  to  two  other  persons. 

The  learned  Baron  sentenced  the  prisoner  to  two 
years'  imprisonment  and  hard  labour  in  the  House  of 
Correction,  and  the  question  for  the  opinion  of  the 
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Judges  was,  whether,  under  the  stat.  2  W.  4,  c.  34,  s.  7, 

such  sentence  was  correct. 

This  case  was  considered  in  Easter  Term,  1834,  by 
all  the  Judges  (except  Park,  J.  and  Patteson,  J.),  and 
they  were  unanimously  of  opinion,  that  the  sentence  was 
incorrect,  and  th  it  there  should  have  been  consecutive 
judgments  of  one  year's  imprisonment  each,  the  convic^ 
tion  was  therefore  held  bad. 


REX  V.  JAMES  HOPE. 

The  prisoner,  a  pQj.0orjeant  of  the  artillerj,  obUiQed  from  ti|e  pay-maiter  a  reodpl 
for  a  sum  of  money  as  part  of  BubsiBtencc  of  a  company  for  the  month  of  May.  He 
afterwards  erased  May  and  inserted  June,  and  gave  the  receipt  to  a  tradesman,  wlio, 
according  to  the  osnal  practice,  advanced  the  sum  to  the  prisoner,  and  sent  the 
receipt  to  the  agent  of  the  regiment,  who  paid  the  amoant.  The  indictment  fir 
forgery,  describing  the  instrument  as  a  receipt,  was  held  good. 

The  prisoner  was  convicted  before  Lord  C.  J.  Tindal, 
on  an  indictment  which  charged,  that  he  on  the  22d 
May,  &c.,  feloniously  did  forge  a  certain  receipt  for 
money  which  is  as  follows  (that  is  to  say). 

Received  the  22d  day  of  May,  1834,  of  Messrs.  Cox 
and  Co.,  pay-masters,  royal  regiment  of  artillery,  the  sum 
of  13/.  sterling,  being  a  part  of  subsistence  for  a  detach- 
ment of  Captain  Bay  ley  ^s  company;  second  battalion  royal 
artillery  at  Woolwich,  for  the  month  of  June,  1834. 

R.  M.  PouLDEN,  Lieutenant  royal  artillery, 
with  intent  to  defraud  Richard  Henry  Cox,  and  others 
against  the  statute,  &c. — ^There  was  a  second  count  for 
feloniously  uttering  a  like  forged  receipt  for  money 
knowing  it  to  be  forged. 

Another  count  charged  him  with  having  in  his 
custody  and  possession,  a  certain  receipt  for  money, 
of  the  same  form  as  that  above  set  forth,  with  the 
exception  that  it  purported  to  be  for  subsistence  money, 
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for  the  month  of  May,  1834 ;  and  that  he  feloniously 
did  alter  the  said  receipt,  by  erasing  the  word  May,  and 
inserting  instead  thereof  the  word  June» 

In  other  counts  the  offence  was  stated  to  have  been 
committed  nvith  intent  to  defraud  Henry  Thomset  Failey, 
and  with  intent  to  defraud  Richard  Matthews  Poulden. 
— ^At  the  trial  before  the  learned  Lord  Chief  Justice  at 
Maidstone,  at  the  Summer  assizes,  1834,  it  appeared  that 
in  May  then  last,  Lieutenant  Poulden  had  the  charge  of 
a  detachment  of  Captain  Bayley's  company  of  the  second 
battalion  royal  artillery  at  Woolwich,  of  which  he  was 
also  the  pay-master.  The  prisoner  was  acting  under 
him  as  pay  sorjeant. 

The  following  is  the  mode  by  which  the  subsistence 
money  is  provided.  The  pay  serjeant  makes  out  for  the 
use  of  the  pay-master,  at  the  beginning  of  every  month, 
an  abstract  of  the  subsistence  money,  which  will  be 
wanted  for  the  soldiers  during  the  ensuing  month,  and 
the  pay-master  gives  information  to  Messrs.  Cox  and 
Greenwood,  the  agents  of  the  regiment  accordingly. 

The  pay  serjeant,  in  order  to  receive  this  money, 

brings  to  the  pay-master,  about  once  a  week,  a  receipt, 

partly  printed  and  partly  filled  up  by  himself,  in  the 

form  above  set  forth,  and  upon  obtaining  the  pay-master's 

signature  thereto,  he  gets  cash  for  it  from  any  of  the 

neighbouring  tradesmen,  who  afterwards  either  pass  it 

to  others  or  send  it  up  through  their  bankers  to  Messrs. 

Cox  and  Greenwood,  who  ultimately  pay  the  amount  to 

the  bearer.    In  the  present  case,  the  prisoner  brought 

the  instrument  in  question  to  Lieutenant  Poulden,  on  the 

22d  of  May,  filled  up,  as  a  receipt  for  subsistence  money 

for  the  month  of  May,  which  Lieutenant  Poulden  signed, 

not  being  aware  at  the  time  that  he  bad  already  signed 

t!he  receipts  for  all  the  subsistence  money  which  had  been 

provided  for  the  month  of  May. 
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*  The  prisoner,  after  obtaining  it,  erased  the  word  May, 
and  inserted  instead  thereof  the  word  June,  thereby 
making  it  appear  to  be  dcawn  for  subsistence  money  for 
the  ensuing  month.  This  had  the  effect  of  preventing 
an  immediate  discovery,  as  Cox  and  Greenwood  would 
have  suspected  the  issuing  of  a  receipt  for  a  sum  beyond 
the  subsistence  money  provided  for  the  month  of  May, 
supposing  all  the  other  receipts  to  have  then  come  in. 

The  prisoner  took  the  receipt  to  Henry  Thomset 
Failey,  a  grocer  at  Woolwich,  from  whom  he  obtained 
thirteen  sovereigns,  and  it  was  afterwards  transmitted 
to  G>x  and  Greenwood,  who  paid  the  same.  The  objec- 
tion taken  by  the  prisoner's  counsel  was,  that  the  instru- 
ment was  not  properly  described  in  the  indictment  as  a 
receipt ;  that  it  was  in  its  legal  effect  and  operation,  if 
any  thing,  an  order  for  the  payment  of  moneys  and  ought 
to  have  been  so  described. 

And  this  point  was  reserved  for  the  opinion  of  the 
Judges,  before  passing  any  sentence. 

In  Michaelmas  Term,  1834,  all  the  Judges,  (except 
Lord  Ltndhurst,  C.  B.,  Park,  J«,  and  Holland,  B.,) 
having  considered  this  case,  were  unanimously  of  opinion 
that  the  conviction  was  good. 


REX  V.  WILLIAM  BAMFIELD. 

Indictment  for  forging  an  order  for  payment  of  money.  The  inatrament  was  an  order 
to  pay  prisoner  or  order  the  som  of  fbar  pounds  five  shillings,  being  a  months 
adyanoe  on  an  intended  voyage  to  Quebec,  in  the  ship  Mary  Ann,  as  per  agreement 
with  G.  M.  master.  Tlie  prisoner  had  in  the  margin  of  the  order  written,  **<» 
receiving  this  checque  T  agree  to  nil,  and  to  be  on  board  within  sixteen  faouis  from 
the  date  of  this  checque.** 

Held  a  good  order  for  payment  of  money  within  the  meaning  of  the  statute  11  G.  4, 
andl  W.4,c.  66,8.3. 

The  prisoner  was  tried  before  the  honourable  C.  E. 
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Law,  recorder  at  the  Old  Bailey  May  Sessions,  1834, 
upoD  an  indictment  of  which  the  foUowing  is  a  fiill 
abstract : — 

Tho  jurors  present,  6£c.  that  Thomas  Bamfield,  <kc« 
on  the  Ist  May,  4th  Wm.  4th,  at  St.  PauPs,  Shadwell, 
&c«  feloniously  did  utter  a  certain  forged  order  for  the 
payment  of  money,  well  knowing  the  same  to  be  forged, 
which  said  forged  order  for  the  payment  of  money  is  as 
follows  : — 

«  Port  of  London,  May  1  st,  1834. 
"  Three  days  after  the  ship  Mary  Ann 
sails  from  Gravesend,  please  to  pay  to 
"On  reeeiTing  thb    Wm.  Bamfield  or  his  order  the  sum  of 

cheek  I  acree  to  nail     fom-  pouuds  five  shilUugS,  heUkfl  S.  mOUth'S 
m   the    ehip    Mary  ,*^.  _^^         ^  -.jj 

Ann,  and  to  be  on    advaucc  m  part  of  wages  on  an  mtended 

board  witfaui  nzteen  .     yv      «        «.i        t_*i         •    i_    m* 

hoars  fiom  thtf  date    voyage  to  Quebec  m  the  ship  herembefore 
"^May^ut^  mentioned,  as  per  agreement  with  your 

•    obedient  servant,        G.  Martin,  Master. 
^  To  R.  Ray,  Esq. 

No.  48,  Fore  Street,  city.*" 
with  intent  to  defraud  Edward  Edmund  Child  and  another, 
against  the  statute,  &c. 

The  prisoner  was  convicted,  subject  to  the  opinion  of 
the  Judges,  whether  the  order  set  forth  in  the  indictment 
be  an  order  for  the  payment  of  money  within  the  mean- 
ing of  the  statute  11  G.  4,  1 W.  4,  c.  66,  s.  3. 

In  Michaelmas  Term,  1834,  at  a  meeting  of  all  the 
Judges  (except  Lord  LrNDiiuasT,  C.  B.,  Park,  J.  and 
BoLLAND,  B.,)  this  case  was  considered  and  the  convic- 
tion was  unanimously  held  good. 
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REX  V.  FRANCIS  FINCH. 

Indictment  for  stealing'  a  copper  pipe  fixed  to  the  dwelling-hoose  of  A^  and  B.  is  not 
supported  by  proof  of  stealing  a  pipe  fixed  to  two  rooms  of  which  A.  and  B.  an 
separate  tenants  in  the  same  boose. 

The  prisoner  was  convicted  before  Mr.  Justice  Gasb- 
LEE,  at  the  Summer  Assizes,  1834,  for  the  city  of  Norwich, 
of  having  on  the  5th  of  July,  stolen  six  feet  of  copper  pipe, 
value  five  shillings,  the  property  of  John  Symonds,  fixed 
to  dwelling-house  of  Elizabeth  Drunmiee  and  Sarah  Allen. 

The  second  count  stated  the  pipe  to  be  the  property 
of  the  two  women,  fixed  to  their  dwelling-house. 

The  case  turned  upon  the  question,  whether  the  dwell- 
ing-house was  properly  described  as  the  dwelling-house 
of  the  two  women.  The  dwelling-hoiise  was  the  property 
of  the  prosecutor,  in  the  same  yard  with  and  adjoining  to 
his  own  dwelling-house.  It  consisted  of  two  rooms,  one  on 
the  ground  floor,  the  other  up  one  pair  of  stairs ;  one 
room  was  in  the  occupation  of  one  of  the  women,  the 
other  in  that  of  the  other  woman,  as  separate  tenants  to 
Symonds.  The  pipe  was  placed  for  bringing  down  the 
water  from  the  roof,  and  descended  perpendicularly, 
passing  on  the  outside  of  and  against  both  rooms,  part 
against  the  ceiling  of  each  room. 

Under  these  circumstances  the  question,  whether  the 
house  was  properly  described,  appeared  to  the  learned 
Judge  to  be  at  least  doubtful  enough  to  warrant  the 
taking  the  opinion  of  the  Judges  upon  it. 

In  Michalmas  Term  1834,  all  the  Judges  (except  Lord 
Ltndhurst,  C.  B.,  Park,  J.,  and  Bolland,  B.,)  met,  and 
having  considered  the  case,  were  unanimously  of  opinion 
that  the  conviction  was  bad. 
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REX  V.  MOSES  FRASER. 

A  oonvictkni  on  indictment  fer  malidoiuly  cotting  a  police  officer,  with  intent  to  refiflt 
and  prevent  the  arrest  and  detainer  of  prisoner  ibr  a  certain  offence  for  which  be 
was  liable  by  hiw  to  be  apprehended  and  detained,  viz.  for  committing  damage  and 
injury  open  certain  plants  and  roots  in  a  garden,  dtc^  held  good. 

The  prisoner  was  tried  before  Mr.  Justice  Littlbdale 
at  the  Summer  Assizes,  1834,  for  the  county  of  Surrey, 
for  maliciously  cutting  and  wounding  John  Cannon ;  1st 
count,  with  intent  to  kill  and  murder;  2nd  count,  to 
maim,  disfigure,  and  disable  him ;  3^  count,  to  do  him 
some  grievous  bodily  harm. 

4th,  that  said  M.  F.  afterwards,  to  wit,  on  said  28th 
day  of  June,  year  aforesaid,  with  force  and  arms,  at 
parish  aforesaid,  county  aforesaid,  in  and  upon  said  J.  C. 
in  the  peace  of  God  and  our  said  lord  the  King  then  and 
there  being,  unlawfully,  &c.  did  make  an  assault,  and 
then  and  there  unlawfully,  &c.,  did  cut  and  wound  said 
J.  C.  in  and  upon  the  head  and  face  of  said  J.  C,  with 
intent  to  resist  and  prevent  the  lawful  apprehension  and 
detainer  of  him  said  M.  F.  for  a  certain  offence  by  him 
committed  for  which  he  the  said  M.  F.  was  then  and 
there  liable  by  law  to  be  apprehended  and  detained; 
that  is  to  say,  for  then  and  there  wilfuUy  and  maliciously 
committing  damage  and  injury  upon  certain  plants  and 
ropts  then  and  there  growing  in  a  certain  garden  of  and 
belonging  to  Henry  Iner  there  situate,  against  tlie 
statute,  &c.,  and  against  the  peace,  &c. 

Fifth  count,  that  on,  &c.,  at,  &c.,  about  the  hour  of 
12  in  the  night  of  the  same  day,  the  said  John  Cannon, 
being  then  and  there  a  constable  of  the  pohce  force,  duly 
appointed  and  sworn,  and  being  then  and  there  on  duty 
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as  such  constable,  did  apprehend  and  take  the  said  M. 
F.,  whom  he  had  just  cause  to  suspect,  and  did  suspeetp 
of  certain  evil  designs,  the  said  M.  F.  being  then  and 
there  in  a  certain  enclosed  garden  of  and  belonging  to 
Henry  Iner,  adjoining  to  the  dweUing-house  of  said 
Henry  Iner  there  situate,  and  not  giving  any  good  or 
satisfactory  account  of  himself;  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  present  that  the  aaid 
M.  F.  then  and  there,  to  wit,  on  said  28th  day  of  June 
in  the  year  aforesaid,  with  force  and  arms  at  the  parish 
aforesaid,  county  aforesaid,  in  and  upon  the  said  John 
Cannon  unlawfully  and  maliciously  and  felonioudy  did 
make  an  assault,  and  then  and  there  unlawfully,  mali- 
ciously, and  feloniously  did  cut  and  wound  said  J.  C.  in 
and  upon  the  head  and  face  of  said  J.  C,  with  intent  in 
so  doing  then  and  there  to  resist  and  prev^it  the  lawful 
api»«hension  and  detainer  of  said  M.  F.  for  said  last- 
mentioned  oflfence,  for  which  he  the  said  M.  F.  was  then 
and  there  liable  by  law  to  be  apprehended  and  detained, 
against  the  statute,  dsc.,  and  against  the  peace,  &c. 

Cannon  was  a  constable  of  the  Metropolitan  Police 
Force,  and  on  the  28th  June,  a  Uttle  before  1 2  o'clock 
at  night,  he  was  on  duty  near  a  garden  of  Henry  Iner, 
a  market-gardener.  The  garden  was  an  enclosed  one, 
and  in  the  parish  of  Battersea.  While  he  was  there  he 
found  the  prisoner  in  the  garden,  stooping  down  close 
to  the  ground.  The  prisoner  jumped  up  and  ran  away. 
Cannon  ran  after  him,  and  caught  him  getting  over  a 
hedge,  and  he  was  then  in  the  garden ;  he  caught  him 
by  the  collar  of  the  jacket,  on  which  the  prisoner  drew  a 
knife  and  cut  Cannon  on  the  forehead  between  the  eyes. 
A  scuffle  ensued,  in  the  course  of  which  Cannon  received 
several  other  cuts  from  the  prisoner ;  then  Cannon  and 
the  prisoner  had  a  struggle,  and  the  prisoner  got  from 
Cannon.    Iner  afterwards  came  up,  and  they  searched 
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for  the  prisoner  round  the  garden,  but  did  not  find  him 
that  night ;  he  was  appr^ended  the  next  day. 

It  appeared  that  the  prisoner  was  cutting  or  plucking 
some  picketees  and  carnations  ip  Mr.  Iner's  garden; 
some  were  cut  and  some  were  broken. 

It  was  objected,  on  the  part  of  the  {prisoner,  that  there 
was  no  evidence  to  go  to  the  jury ;  and  as  to  the  two 
last  counts,  several  particular  objections  were  urged. 

The  jury  acquitted  the  prisoner  upon  the  three  first 
counts,  but  found  him  guilty  on  the  two  last  counts ; 
but  the  learned  Judge  thought  it  right,  as  w^th  reference 
to  the  objections  to  the  two  last  counts,  to  put  several 
specific  questions  to  the  jury,  in  answer  to  which  they 
found  that  the  prisoner  had  wilfully  and  maliciously 
placked  and  cut  flowers  from  plants  or  roots  in  Mr. 
Iner's  garden,  with  intent  to  steal  the  flowers,  and  that 
he  was  found  by  Cannon  who  belonged  to  the  police 
force,  committing  that  offence,  but  that  Cannon  did  not 
inform  the  prisoner  by  word  of  mouth  that  he  did  belong 
to  the  police  force,  and  did  not  require  the  prisoner  to 
give  a  satisfactory  account  of  himself  though  he  had  just 
cause  to  suspect  the  prisoner  of  some  evil  design ;  they 
fmrther  answered  that  the  prisoner  was  not  a  loose,  idle, 
and  disorderly  person. 

The  learned  Judge  had  put  as  a  question,  whether  he 
had  the  knife  in  his  hand  at  the  time  with  which  he  had 
been  cutting  the  flowers ;  but  thou^t,  after  the  answers 
given  by  the  jury,  that  it  was  unnecessary  to  have  any 
answer  to  that. 

But  the  counsel  for  the  prisoner  wished  the  learned 
Judge  to  have  the  answer  of  the  jury,  as  he  said  it  might 
show  that  if  death  had  ensued  it  could  not  have  amounted 
to  murder.  The  learned  Judge,  therefore,  asked  the 
jury  for  their  answer,  and  which  answer  was,  that  he 
had  the  knife  in  his  hand  at  ike  time.    H^  then  put  to 
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the  jury,  whether,  if  death  had  ensued,  the  crime  would 
have  amounted  to  murder ;  for  if  not^  the  prisoner  was 
entitled  to  an  acquittal. 

The  jury,  after  again  deliberating,  said  they  could  not 
not  alter  their  verdict. 

The  authority  to  apprehend,  as  applicable  to  the  4th 
count,  arises  upon  the  7  &  8  G.  4,  c.  29,  ss.  42,  and  43, 
which  sections  describe  certain  offences  for  which  a  party 
may  be  convicted  before  a  justice  of  the  peace ;  and 
section  63,  which  gives  authority  to  apprehend  oSenden 
without  a  warrant  to  certain  descriptions  of  persons: 
and  the  authority  also  arises  upon  the  7  &  8  G.  4,  c.  30, 
ss.  21,  22  and  24,  which  also  describe  certain  offences  for 
which  a  party  may  be  convicted  before  a  justice  of  the 
peace ;  and  section  28,  which  gives  authority  to  appre- 
hend offenders  without  a  warrant  to  certain  descriptions 
of  persons. 

The  authority  to  apprehend,  as  applicable  to  the  5th 
count,  arises  upon  the  10  G.  4,  c.  44,  s.  7,  the  Metro- 
politan Police  Act. 

It  is  to  be  considered  as  to  the  4th  count  whether, 
considering  the  answers  of  the  jury,  the  offence  com* 
mitted  by  the  prisoner  falls  vnthin  the  42d  or  43d 
sections  of  7  &  8  G.  4,  c.  29,  or  within  the  22d,  23d,  or 
24th  sections  of  7  &  8  G.  4,  c.  30. 

Supposing  the  offence  committed  by  the  prisoner  falls 
within  either  of  the  two  statutes  of  7  &  8  G.  4,  there  did 
not  appear  to  the  learned  Judge  much  doubt  as  to  the 
authority  of  Cannon  to  apprehend  him  under  the  63d 
section  of  the  one  act,  or  the  28th  of  the  other,  as  the 
case  may  be,  so  as  to  prove  the  4th  count. 

But  the  learned  Judge  thought  it  ought  also  to  be 
considered  whether  the  particular  mode  of  stating  the 
offence  of  the  prisoner  in  the  garden,  as  alleged 
in  the  4th  count,  would  make  any  difference  as  to 
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the  5th  count,  under  which  the  authority  to  apprehend, 
as  given  by  the  10  6.  4,  c.  44,  s.  7,  is  to  be  considered. 
It  does  not  allege  that  the  prisoner  was  a  loose,  idle,  and 
disorderly  person ;  and  if  it  had  done  so,  that  is  negatived 
by  the  special  answer  of  the  jury ;  and  it  is  to  be  consi- 
dered whether  that  statement  of  persons  amenable  to  the 
act  applies  to  persons  whom  there  is  just  cause  to  suspect 
of  an  evil  design. 

If  it  does,  the  5th  count  cannot  be  supported ,  if  it 
does  not,  then  the  next  objection  is,  that  the  evil  design, 
as  alleged  in  that  count,  is  not  made  out,  as  it  was  not 
proved  that  the  garden  of  Iner  adjoined  his  dweUing- 
house,  supposing  that  to  be  material.  The  next  objection 
is,  that  the  prisoner  was  not  required  to  give  a  satisfac- 
tory account  of  himself. 

It  may  be  doubted,  however,  whether  what  relates  to 
giving  a  satisfactory  account  of  himself  applies  to  any 
persons  but  those  who  are  found  between  sunset  and 
eight  in  the  forenoon,  as  stated  in  the  seventh  section ; 
and  if  so,  it  would  not  apply  to  the  prisoner,  and  that 
allegation  would  appear  to  be  surplusage. 

The  learned  Judge  respited  the  judgment,  that  the 
opinion  of  the  Judges  might  be  taken. 

In  Hilary  Term,  1S35,  all  the  Judges  (except  Gaseleb, 
J.,  Alderson,  B.,  and  Patteson,  J.,)  met  and  having 
considered  this  case,  held  the  conviction  right  upon  the 
4th  count. 


4S4  1  MOODTB  CBOWN  CA8E& 


REX  V.  DANN.  (a) 

FleA  by  one  prifloner,  indicted  ungly  for  receiving  stolen  goods,  of  autre  fois  aoqvil. 

under  sn  indictment  against  him  and  four  otiiers,  on  which  one  was  oonvicted,  and 

the  prisoner  and  the  three  others  were  acquitled,  lield  good. 
SembU  an  indictment  stated  to  have  been  Iband  on  the  oaih  or  affirmation  of  A.  BL  Jt& 

then  and  there  sworn  or  charged  as  jmors  6u»^  without  saying  wiw  were  ewem, 

and  who  affirmed,  and  that  the  latter  were  entitled  to  serve  on  their  affinnstian  is  bad. 

Thib  was  an  indictment  which  was  found  at  the 
Sessions,  and  came  on  before  Mr.  Justice  Gasblbb  at 
the  Summer  Assizes,  1834,  for  the  city  of  Norwich,  which 
charged  the  prisoner — for  that  he  on  the  4th  of  January, 
4  W.  4,  with  force  and  arms,  at  the  parish  of  Saint  Cle- 
ment in  the  said  city  of  Norwich,  in  the  county  of  the 
same  city,  12  gross  of  yam  of  the  value  of  12L  of  the 
goods  and  chattels  of  John  Hammond,  then  lately  before 
feloniously  stolen,  taken,  and  carried  away,  then  and  there 
feloniously  did  receive  and  have,  he  the  said  Robert  Dann 
then  and  there  well  knowing  the  said  goods  and  chattels 
to  have  been  feloniously  stolen,  taken,  and  carried  away, 
against  the  statute  and  against  the  peace,  &c. 

The  prisoner  pleaded  that  at  the  General  Sessions  of 
Oyer  and  Terminer,  holden  at  the  GuildhaU  of  the  city  of 
Norwich,  on  Saturday  the  22d  day  of  March,  4  W.  4,  an 
indictment  was  found  against  John  Morrison  and  John 
Hammett,  for  that  they,  on  the  9th  day  of  January,  4  W. 
4,  with  force  and  arms,  at  the  parish  of  St/Saviour,  in  the 
city  and  county  aforesaid,  the  warehouse  of  John  Ham- 
mond, there  situate,  feloniously  did  break  and  enter,  and  50 
gross  of  yam  of  the  value  of  60/,  of  the  goods  and  chattels 
of  the  said  John  Hammond,  in  the  said  warehouse  then 
and  there  being  found,  then  and  there  feloniously  did  steal, 

(a)  The  judgment  in  this  case  was  prepared  by  Mr.  Justice  Gabelbi,  and  delivered 
]»j  Lord  ABIN9KR,  C  B.,  at  the  Spring  Assizes,  1835. 
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take,  and  carry  away,  against  the  statute,  and  against  the 
peace  &c.;  and  against  one  Robert  Whitehead,  one 
Mary  Harvey,  one  Jonathan  Cork,  the  said  Robert 
Dann,  and  one  John  Clajton,  for  that  they  afterwards 
to  wit,  on  the  same  day  and  year  aforesaid,  with  force 
and  arms  at  the  parish  aforesaid,  in  the  city  and  county 
aforesaid,  the  goods  aforesaid,  so  as  aforesaid  feloni- 
ously stolen,  taken,  and  carried  away,  feloniously  did 
receive  and  have,  then  and  there  well  knowing  the  said 
goods  and  chattels  to  have  been  feloniously  stolen, 
taken,  and  carried  away,  against  the  statute,  and  against 
the  peace,  &c. 

That  the  said  prisoners  severally  pleaded  not  guilty ; 
and  the  said  indictment  came  on  to  be  tried  at  the  said 
Sessions  of  Oyer  and  Terminer,  by  a  jury  of  the  country, 
who  found  that  the  said  John  Morrison,  John  Hammett, 
and  Robert  Whitehead  were  severally  guilty,  and  the 
said  Mary  Harvey,  Jonathan  Cork,  Robert  Dann,  and 
John  Clayton  were  severally  not  guilty  of  the  felony  in 
and  by  the  said  indictment  specified.  Whereupon  the 
said  John  Morrison  and  John  Hammett  were  severally 
ordered  and  adjudged  to  be  transported  beyond  the  seas 
for  the  term  of  their  natural  lives,  and  the  said  Robert 
Whitehead  for  the  term  of  14  years ;  and  it  was  also 
adjudged  that  the  said  Mary  Harvey,  Jonathan  Cork, 
Robert  Dann,  and  John  Clayton  should  be  severaUy 
discharged  and  go  without  day. 

The  plea  contained  averments  of  the  identity  of  the 
prisoner  and  the  offence. 

To  this  plea  there  was  a  demurrer,  which  was 
argued  (a)  before  the  learned  Judge  Gaselbe,  J. 
and  the  decision  was  postponed  untU  the  present  assizes, 
for  the  purpose  of  taking  the  opinion  of  the  Judges ; 

(a)  By  £van»  for  the  prosecution  and  Palmer  for  the  prisoner. 
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but  they  declined  giving  any  opinion,  as  no  judgment 
had  been  given  upon  it,  and  the  case  might  at  some 
future  period  come  before  some  of  them  upon  a  writ 
of  error. 

The  learned  judge  has  since  given  the  case  the  best 
consideration,  and  upon  that  consideration  is  of  opinion 
that  the  plea  is  good. 

The  plea  of  autre  fois  acquit  is  grounded  upon  an 
ancient  maxim  of  the  common  law  of  England,  that 
no  one  ought  to  be  brought  into  jeopardy  of  his  life 
twice  for  the  same  offence.  A  great  deal  of  learning 
is  to  be  found  upon  the  subject  in  2  Hawk«  P.  C. 
c.  35,  and  Starkie  on  Criminal  Pleading,  p.  316,  and 
many  other  books.  Upon  the  result  of  all  the  autho- 
rities, the  question  is,  whether  the  prisoner  could  have 
been  convicted  on  the  former  indictment,  for  if  he  could, 
he  must  be  acquitted  on  the  second;  and  the  law 
is  very  correctly  stated  to  the  jury  by  Mr.  Justice 
BuRROUGH  in  the  case  of  The  King  v.  Sheen^  2  Car. 
and  Payne,  634 :  that  **  whether  at  the  former  trial  the 
proper  evidence  was  adduced  before  the  jury  or  not  is 
immaterial ;  for  if  by  any  possible  evidence  that  could 
have  been  produced  he  could  have  been  convicted  on 
that  indictment,  he  is  now  entitled  to  be  acquitted.**  It 
is  argued  for  the  prosecution,  that  an  acquittal  of  a  joint 
felony  is  not  a  bar  to  an  indictment  for  a  several  felony. 
However  that  might  be  if  it  clearly  appeared  Upon  the 
record  that  several  felonies  had  been  committed,  in  some 
of  which  the  prisoner  Dann  had  been  jointly  and  in 
another  separately  concerned,  it  does  not  appear  that 
the  present  indictment  is  confined  to  an  offence  com- 
mitted by  the  prisoner  separately ;  nor  is  it  so.  Upon 
it  he  is  liable  to  be  convicted  of  an  offence  committed 
separately  or  jointly  with  any  other  person,  and  con- 
sequently with  Whitehead. 
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The  plea  alleges  that  the  charge  in  the  foimer  indict- 
ment against  Whitehead  and  the  prisoner  and  the  other 
three,  is  the  same  offence  as  that  charged  in  the  former 
indictment,  and  this  is  admitted  by  the  demurrer. 

The  argument  tl^at  the  prisoner  could  not  be  convicted 
upon  the  former  indictment  is  not  true. 

The  result  of  that  indictment  shows  that  it  was  not 
necessaiy  to  convict  all  the  parties  charged  by  that 
indictment.  The  prisoner  might  have  been  convicted 
either  with  Whitehead  or  without  him ;  nay  if  the  Judge 
had  called  upon  the  prosecutor  to  elect  against  whom  he 
would  proceed  (whether  he  did  so  or  not  the  learned 
Judge  was  not  at  liberty  to  consider,  as  nothing  respect- 
ing it  appears  upon  record,)  and  he  had  elected  to  proceed 
against  the  prisoner,  he  might  have  been  convicted 
alone,  which  shows  he  has  been  in  jeopardy ;  and  if  the 
plea  of  autre  fois  acquit^  is  not  a  bar,  he  may  now  be 
convicted  of  the  very  offence  committed  jointly  with 
Whitehead,  and  of  which  Whitehead  has  been  con- 
victed. 

A  replication,  that  the  charges  were  not  the  same, 
might  possibly  upon  evidence  have  placed  the  case  in  a 
very  different  point  of  view.  As  the  record  now  stands, 
the  learned  Judge  is  bound  to  adjudge  the  plea  to  be 
good,  and  that  the  prisoner  be  discharged.  The 
learned  Judge  has  had  less  hesitation  in  coming  to 
this  decision,  inasmuch  as  if  the  plea  were  overruled, 
and  the  prisoner,  on  pleading  over  to  the  felony,  were 
found  guilty,  he  is  of  opinion,  as  at  present  advised,  no 
judgment  could  be  given  upon  this  indictment,  which 
is  stated  to  have  been  found  upon  the  oath  or  affirma- 
tion of  A.  B.,  &c.,  then  and  there  sworn  or  charged 
as  jurors,  iScc.,  without  saying  who  were  sworn  and 
who  affirmed,  and  without  showing  that  the  latter  were 
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entitled  to  serve  as  grand  jurors  upon  their  affirmatioa 
only-  (a) 

(a)  There  wu  a  nmilar  proceeding  aifainst  the  three  other  acquitted 
M  ary  Harvey,  Jonathan  Cork,  and  John  Clayton,  who  were  also  diadiargod. 


REX  V.  WILLIAM  TYLER  and  Another. 

On  an  indictment  for  tending  a  letter,  threatening  to  bam,  &&,  which  is  set  out,  it 
may  be  left  to  the  jury  to  say  whether  the  letter  sent  amounted  to  such  threat 

This  was  an  indictment  tried  before  Lord  Denhak,  C. 
J.,  at  the  Spring  Assizes,  1835,  at  Chelmsford,  against 
William  Tyler,  and  Samuel  Spooner,  for  that  they,  on  the 
23rd  of  February,  at  London,  knowingly,  wilfully  and 
feloniously  did  send  to  Isaac  Belcher  a  writing,  without 
name  or  signature,  directed  to  the  said  Isaac  Belcher, 
by  the  name  and  description  of  "  Starve  Gut  Belcher,^ 
threatening  to  kill  and  murder  him,  which  said  writing 
is  as  foUows,  viz, : — ^^  Starve  Gut  Belcher,  if  you  don't 
go  on  better  great  will  be  the  consequence ;  what  do 
you  think  you  must  alter  an  (or)  must  be  set  fire ;  this 
came  from  London  :  i  say  your  nose  is  as  long  rod  gfl^ 
sharp  as  a  flint.     1835.    You  ought  to  pay  your  men.'' 

A  second  count  set  out  the  letter  as  threatening  to 
burn  and  destroy  his  houses,  outhouses,  bams,  stacks  of 
corn  and  grain,  hay  and  straw. 

The  learned  Lord  Chief  Justice  asked  the  jury  in  the 
terms  of  the  statute,  whether  this  was  a  letter  threatening 
to  put  Isaac  Belcher  to  death,  or  to  bum  and  destroy  his 
houses,  outhouses,  barns,  stacks  of  corn  and  grain,  hay 
and  straw  ? 

The  jury  negatived  the  threat  to  put  him  to  death, 
but  found  that  the  letters  threatened  to  fire  his  houses, 
outhouses,  bams,  stacks  of  com  and  grain,  hay  and  straw. 
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The  learned  Judge  had  some  doubts  whether  this 
question  ought  to  have  been  left  to  the  jury,  and  whether 
the  letter  can  be,  in  point  of  law,  a  threatening  letter  to 
the  effect  found. 

In  Easter  Term,  1835,  the  case  was  considered  by 
Lord  Dbnmaj^,  C.  J.,  Tindal,  C.  J.,  Park,  J.,  Littlbdale, 
J.,  Gasbl.ee,  J.,  BosANQ,uET,  J.,  Alderson,  B.,  Williams, 
J.,  CoLKRiDGE,  J.,  and  they  held  the  conviction  good  after 
verdict. 


REX  V.  ALEKSANDER  SZUDURSKIE,  alias  COUNN 

ALEXANDER. 

Indictment  for  uttering  a  forged  bill  of  exchange  set  out,  **  6  4  mois  de  date  par  cette 
lettre  de  cKange  &  Pordre  de  nous-m6me  la  ■omme  de  500  Uwru  iterlmg,**  and 
translated,  at  **  4  months  date  by  this  bill  of  exchange,  to  the  order  of  ourselTes,  the 
stun  of  five  hundred  pounds  sterling  :**  held  good. 

The  prisoner  was  tried  before  Mr.  Justice  Gasblbb, 
at  the  Spring  Assizes,  1835,  for  the  county  of  Kent ; 
for  that  he,  on  the  20th  day  of  August,  1834,  at  East 
Wickham,  feloniously  did  utter,  dispose  of,  and  put  off 
a  forged  bill  of  exchange,  viz. : — 

"  No.  6811.  '  §'  Due  7th  December. 
"  St.  Petersburg,  le  4  Aout,  1834.  B.  P.  £500 
Stg. — ^A  quatre  mois  de  date  par  cette  lettre  de  change 
a  Pordre  de  nous-memes  la  somme  de  cinq  cent  livres 
sterling,  value  en  moi  meme,  que  passerez  suivant 
Vavi  de 
"  No.  7800.  "  Strbight  and  Co. 

497. 
^^  Messrs.  Brown,  Dan,  Hamming,  Dublin. 

Payable,  Londres." 
And  which  in  English  is  as  follows : — 

"No.  6811.    *§'     Due  7th  December. 
**St.  Petersburgb,  the  4th  August,  1834.    Good  for 
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JE500  sterling. — At  four  months  date  by  this  bill   of 
exchange  to  the  order  of  ourselves  the  sum  of  five 
hundred  pounds  sterling,  value  in  myself,  which  you  will 
pass  according  to  the  advice  of 
"  No.  7800.  "  Stikolitz  anb  Co. 

497. 
*^  Messrs.  Brown,  Dan,  Hamming,  Dublin. 
Payable,  London." 

Across  which  said  bill  of  exchange  were  and  are  the 
following  words : 
^^  Accepted  for  ^ve  hundred  pounds  sterling.    Payable  at 

Messrs.  Ransom  Sf  Co.^s^  bankers^  London. — Braumj 

Dan^  Hamming.^ 
well  knowing  the  same  to  be  forged,  with  intent  to 
defraud  George  Finch,  against  the  statute. 

Second  count, — having  in  possession  said  bill  of 
exchange  with  forged  indorsement  thereon,  viz.  **  Steig- 
Utz  and  Co."  feloniously  did  offer,  dz^.,  said  forged 
indorsement,  well  knowing,  &c.,  with  intent  to  defraud 
George  Finch. 

Third  and  fourth  counts, — ^with  intent  to  defraud  John 
Squire  and  others.  Four  other  counts,  omitting  to  set 
forth  the  instrument.  The  facts  of  the  case  were  fully 
proved,  but  on  the  reading  the  bill,  which  exactly  agreed 
with  the  statement  of  it  in  the  first  count,  it  was  objected 
that  it  was  not  a  bill  of  exchange,  for  that  it  contained 
no  order  to  pay,  and  that  the  word  Uvres  did  not  mean 
pounds. 

The  learned  Judge  thought,  however,  upon  the  whole 
of  the  instrument  taken  together,  it  was  a  bill  of  exchange, 
but  agreed  to  reserve  the  question.  And  the  prisoner  was 
thereupon  found  guilty,  but  judgment  was  respited  until 
the  opinion  of  the  Judges  could  be  taken. 

The  case  was  considered  in  Easter  Term,  1835,  by 
Lord  Dbnmak,  C.  J.,  Tindal,  C.  J.,  Park,  J.,  Lrr- 
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TZ.SDAI.B,   J.,  GaBBLBE,  J.^  BoSANqXTET,   J.,  AlDBBSON,   B*, 

M^iLLiAMS,  J.,  Coleridge,  J.,  and  they  held  the  coDviction 
good,  (a) 

(•)  JEKt0tt*« «ne,  1  Lateh,  175;  mod  9  Ewt,d51. 


REX  V.  WILLIAM  WEBB  and  JOHN  MOYLE. 

It  is  not  larceny  for  minera  employed  to  bring  ore  to  the  snrftoe,  and  paid  by  (he 
owners  according  to  the  quantity  prodnced,  to  remove  from  the  heaps  of  other  miners 
ore  produced  by  them,  and  add  it  lotiu^ir  own,  to  order  to  increase  their  wages,  the 
ore  still  remaining  in  the  possoTision  of  the  owners. 

The  prisoners  were  tried  before  Mr.  Justice  Patteson, 
at  the  Spring  Assizes  for  Cornwall  1835,  and  found  guilty. 

The  indictment  charged  them  with  stealing  lOOlbs. 
-weight  of  copper  ore,  the  property  of  Stephen  Davey  and 
others.  It  appeared  in  evidence  that  Stephen  Davey  and 
others  were  the  adventurers  in  a  mine  called  the  Consol- 
idated Mine. 

The  prisoners  and  two  others  were  tributers  in  their 
mine,  but  not  adventurers.  The  prosecutors  of  the 
indictment  were  Cornish,  and  three  others,  who  were 
also  tributers  in  the  mine,  but  not  adventurers.  It 
a{^)eared  that  tributers  (generally  in  companies  of  four) 
take  from  the  adventurers  a  certain  number  of  yards  in 
the  mine,  called  a  pitch,  from  which  they  dig  out  ore, 
and  throw  into  a  heap  or  pile  in  some  level,  whence 
they  convey  it  along  the  level  to  a  shaft,  and  so  up  to 
the  surface.  There  it  is  taken  by  the  adventurers,  and 
the  tributers  do  not  interfere  further. 

The  tributers  are  paid  according  to  their  agreement, 
so  much  in  the  pound  on  the  selling  price  of  the 
ore;  where  it  is  very  good,  they  receive  a  smaller 
sum    than  where    it  is    inferior,  because   the    quan- 
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tity  of  labour  (which  is  what  they  contribute)  pro- 
duces a  more  valuable  commodity  in  the  one  case  than 
the  other.  The  prosecutors'  pitch  contained  better  ore 
than  the  prisoners'.  The  prosecutors  received  2«.  4rf.  in 
the  pound  from  the  adventurers ;  the  prisoners  55.  6J. 

It  was  proved  satisfactorily  that  the  prisoners  had 
taken  a  large  quantity  of  ore  from  the  prosecutors'  pile 
and  added  it  to  their  own. 

Halcombj  for  the  prisoners,  contended,  1st,  That  the 
property  was  not  correctly  laid ;  for  that  whether  the 
ore  belonged  partly  to  the  adventurers  and  partly  to  the 
tributers,  (as  the  captain  of  the  mine  had  stated  in  his 
evidence),  or  to  the  adventurers  only,  yet  they  were 
not  partners,  or  a  joint  stock  company,  or  joint  tenants, 
or  tenants  in  common,  within  the  stat.  7  G.  4,  c.  64, 
s.  14. 

The  learned  Judge  thought  there  was  nothing  in 
this  objection ;  but  as  he  reserved  the  second  point,  he 
mentioned  this  also. — 2ndly,  That  by  taking  ore  out  of 
one  pile  and  putting  it  in  another,  the  prisoners  did  not 
steal  from  the  adventurers,  for  both  piles  remain  in  the 
possession  of  the  adventurers,  if  the  tributers  be  bat 
servants ;  and  if  the  tributers  be  tenants  in  common, 
still,  as  both  piles  were  intended  to  come,  and  ultimately 
would  come,  into  the  hands  of  the  adventurers,  there 
could  be  no  stealing  from  them. 

Rogers^  for  the  prosecutors,  answered,  that  the 
adventurers  were  cheated,  for  they  would  have  to 
pay  55.  6d.  in  the  pound  on  the  ore  removed  to  the 
prisoners'  pile,  whereas  if  it  had  remained  in  the 
prosecutors'  pile,  they  would  pay  only  25.  4d.  in  the 
pound;  and,  besides  that^  the  unauthorised  removal 
of  the  ore  from  the  prosecutors'  pile  by  the  prisoneis, 
with  a  fraudulent  intention  to  appropriate  it  to  their 
own  benefit,  constituted  a  larceny  the  moment  it  vva5 
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removed,  which  could  not  be  cured  by  returning  it  in  any 
way  to  the  adventurers. 

The  learned  Judge  was  of  opinion  that  the  property 
was  correctly  laid,  and  a  larceny  proved ;  but  reserved 
the  latter  point,  and  requested  the  opinion  of  the  Judges 
on  both  points. 

In  Easter  Term,  1 835,  this  case  was  considered*  by 
Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Park,  J.,  Little- 

DALE,    J.,    GaSELEE,    J.,   BoSANqUET,    J.,    AlDERSON,    B., 

Williams,  J.,  Patteson,  J.,  and  they  held  the  conviction 
wrong ;  Patteson,  J.  dissentiente.* 

*  The  oonvictioa  was  held  witmg  on  the  iecond  point 


BEX  V.  FRANCIS  METCALF. 

Friacmer,  oocauonBUy  employed  u  a  clerk  to  proaecntorB,  having^  received  from  them 
a  cheqne  on  their  bankera,  payable  to  a  creditor,  for  the  pnrpoae  of  giving  it  to  the 
creditor,  appropriated  it  to  hia  own  use  :  Held  larceny  of  the  cheque. 

This  was  an  indictment  for  stealing  a  cheque,  tried 
before  Mr.  Justice  Patteson,  at  the  Central  Criminal 
Court,  in  July,  1835. 

It  appeared  in  evidence  that  the  prisoner  was  employed 
occasionally  as  clerk  to  the  prosecutors.  Brooks  and  Co« ; 
that  he  came  two  or  three  times  a  week  to  keep  their 
books,  for  which  they  paid  him :  when  not  with  them  he 
endeavoured  to  do  business  for  himself.  On  the  3d 
September,  one  of  the  prosecutors,  Charles  John  Brook?, 
'  delivered  to  the  prisoner,  who  was  then  employed  by  him 
as  clerk,  a  cheque  drawn  by  the  firm  on  their  bankers, 
Sir  Claude  Scott  and  Co.,  payable  to  Messrs.  Caldecott 
or  bearer,  who  were  creditors  of  Brooks  and  Co.,  and 
desired  the  prisoner  to  deliver  it  to  Messrs.  Caldecott. 
Prisoner  did  not  deliver  it ;  but  on  the  same  day  cash 
was  paid  for  it  by  Messrs.  Scott  at  their  counter  to  some 

VOL.  I.  55 
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Stranger,  and  afterwards  the  prisoner  admitted  that  be 
had  appropriated  the  cheque  to  his  own  use.  The 
prisoner  was  found  guilty ;  but  the  learned  Judge 
reserved  for  the  opinion  of  the  Judges  a  question,  viz. 
whether  the  cheque  in  the  hands  of  drawers  was  of  any 
value,  and  could  be  the  subject  of  larceny.  The  learned 
Judge  was  induced  to  do  this  from  the  report  of  Rex  v. 
Walsk^  in  Russell  &  Ryan^s  Cases,  215,  in  which  it  is 
said  that  the  Judges  so  held.  (Same  case,  2  Leach. 
1054,  4  Taunt.  258.) 

This  case  was  considered  at  a  meeting  of  the  Judges, 
in  Easter  Term,  1835,  by  Lord  Denman,  C.  J.,  Tinbal, 
C.  J.,  Park,  J.,  Littledale,  J.,  Gabelee,  J.,  Bosanquet, 
J.,  Alderson,  B.,  Williams,  J.,  Coleridge,  J.,  and  they 
affirmed  the  conviction ;  Littledale,  J.  dubitante. 


REX  V.  JOHN  JENSON. 

IndtoUnent  against  tho  derk  of  a  sayings*  bank  for  embezzlenMiit :  Held,  he  wu  pn. 
perlj  described  as  elerk  to  (he  trostees,  though  elected  by  the  managers. 

The  prisoner  was  indicted  before  Lord  Chief  Justice 
TiNDAL,  at  the  last  Northampton  Spring  Assizes,  1835, 
for  embezzlement,  under  7  &  8  Geo.  4,  c.  29,  s.  47. 

The  first  count  of  the  indictment  stated  that  the 
prisoner  was  clerk  to  George  John  Earl  Spencer, 
Spencer  Joshua  Aboyne  Marquis  of  Northampton, 
John  Charles  Spencer,  commonly  called  ViscGunt 
Althorp,  W,  R.  Cartwright,  J.  R.  Thornton,  J.  H. 
Thursby,  Esq.;  and  that  he  did,  by  virtue  of  his 
employment  as  such  clerk,  receive  and  take  into  his 
possession  the  sum  of  30/.  in  money  for  and  on  account 
of  the  said  Earl  Spencer,  &c. ;  and  that  on  the  same 
day  he  received  20/.  further ;  and  that  he  firaudulently 
and  feloniously  embezzled  the  same,  against  the  fonn 
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of  the  statute,  &c.  The  3d  and  4th  counts  were 
like  the  1st  and  2nd,  except  in  stating  the  employers  to 
be  George  John  Earl  Spencer  and  others.  There  were 
counts  also  stating  the  embezzlement  to  have  been  made 
of  bank  notes  instead  of  money. 

To  this  indictment  the  prisoner  pleaded  not  guilty,  and 
on  the  trial  at  the  last  Assizes  for  the  County  of 
Northampton,  the  following  facts  appeared  in  evidence. 

The  prisoner  at  the  time  of  the  offence  committed, 
was  the  clerk  of  the  Northamptonshire  Bank  for  savings, 
which  was  founded  in  the  year  1821,  and  the  six  persons 
named  in  the  first  count,  were  at  the  time  of  such  offence 
the  trustees  of  that  institution. 

Amongst  the  regulations  of  the  institution,  a  printed 
copy  whereof  was  inserted  in  the  book  delivered  to  each 
depositor,  and  in  which  his  deposits  were  entered  as 
made  from  time  to  time,  there  were  the  following  two, 
viz. — 

^  1st,  Management  The  institution  shall  be  con- 
ducted by  managers,  a  treasurer  and  a  clerk.  The 
managers  shall  include  patrons,  presidents,  and  trustees, 
and  new  managers  shall  be  elected  from  time  to  time  by 
ballot." 

^^  5th,  Mode  of  conducting  business.  The  clerk,  with 
one  of  the  managers,  shall  attend  at  Northampton,  for 
the  pm^ose  of  receiving  deposits  and  conducting  the 
business  of  the  institution.  Notice  shall  be  given,  from 
time  to  time,  of  the  days  hours  and  places  of  attendance. 
In  case  the  manager  of  the  day  is  unavoidably  prevented 
fix)m  attending,  and  unable  to  find  a  substitute,  the  clerk 
may  act  for  him,  upon  the  said  manager's  responsibility 
to  the  institution.'' 

It  appeared  that  there  were,  at  the  time  of  the  offence, 
about  200  managers,  principally  magistrates  or  other 
gentlemen  of  the  county,  who  had  been  firom  time  to 
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time  appointed  by  ballot  over  and  above  tbe  trusteefi, 
patrons,  and  presidents,  who  were  managers  ex  officio. 
A  list  of  these  managers  was  also  printed  in  each  depo* 
sitor's  book. 

The  clerk  was  elected  every  year  by  ballot,  at  a 
meeting  of  the  managers ;  at  which  meeting,  if  no  trustees 
attended,  the  appointment  by  the  other  managers  would  be 
good ;  or  if  no  managers  attended,  the  appointment  by  the 
trustees  would  be  equally  good. 

In  order  to  prevent  any  mistake  or  fraud,  the  course 
of  proceeding  observed  on ,  the  receipt  of  deposits,  is  the 
following:— 

The  deposits  are  received  on  every  Saturday,  from 
twelve  till  half-past  two,  on  which  occasion,  the 
clerk  and  one  of  the  managers,  in  rotation  attend. 
When  the  depositor  comes  in,  he  brings  his  book,  and 
deUvers  it  to  the  clerk,  stating  at  the  time  the  sum  he  is 
desirous  to  deposit.  This  sum  the  clerk  writes  down  in 
words  at  length  in  the  depositor's  book,  and  also  in 
figures  in  the  opposite  columns,  at  the  same  time  making 
an  entry  in  the  depositor's  number  and  the  sum  deposited 
in  his,  the  clerk's,  cash*book. 

He  then  takes  the  depositor's  book  to  the  manager 
of  the  day,  who  enters  the  depositor's  number  and  the 
sum  deposited  in  his,  the  manager's,  cash-book,  and 
signing  his  initials  against  the  sum  in  the  depositor's 
book,  which  is  the  receipt  for  the  money,  delivers  it  back 
to  the  clerk,  who  takes  the  money  and  returns  the  book 
to  the  depositor. 

At  half  past  two  the  manager  and  the  clerk  cast  up 
their  respective  cash-books,  and  upon  finding  them  to 
agree  in  amount,  the  money  received  is  also  cast  up,  and 
the  treasurer,  who  is  a  banker  in  the  town,  calls  for«the 
money  and  carries  it  away. 
On  Saturday  the  15th  of  February,  1834,  one  John 
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Russell  called  at  the  bank  between  twelve  and  half-past, 

bringing  with  him  his  own  book  and  t^at  of  a  friend,  and 

desiring  to  deposit  30/.  for  himself,  and  20/.  for  his  friend. 

The  manager  of  the  day  was  absent  at  the  moment  of 

Russell's   entering  the  bank,  and  the  prisoner,  in  the 

absence  of  such  manager  made  the  proper  entries  in  the 

two  depositors'  books,  and  put  his  own  initials  against 

the  respective  sums  entered  therein;  but  he  made  no 

entry  either  in  his  own  cash-book  or  that  of  the  manager, 

nor  did  he  bring  it  forward  in  any  ledger  to  the  credit  of 

the  trustees,  but  appropriated  the  50/.  to  his  own  use. 

Upon  this  state  of  facts  it  was  objected  by  the  prison- 
er's counsel,  that  the  indictment  was  not  supported  by 
the  evidence. 

First,  because  the  prisoner  was  not  the  clerk  of  the 
trustees^  but  of  the  managers  of  the  institution. 

Secondly,  that  if  under  the  third  and  fourth  counts  it 
should  be  held  that  the  word  ^^  others''  might  include  the 
managers,  whoever  they  might  be,  yet  that  the'  money 
could  not  be  received  to  the  use  of  the  managers  but  of 
the  trustees,  in  whom  alone  it  is  declared  to  be  vested 
by  9  G.  4,  c.  92,  s.  8. 

And,  lastly,  that  the  clerk  had  no  authority  to  receive 
the  money  in  his  character  and  capacity  of  clerk,  for 
that  by  the  regulations  he  and  a  manager  must  receive  it 
together. 

The  learned  Judge  thought  it  better  to  reserve  these 
points  for  the  consideration  of  the  Judges  before  any 
sentence  was  passed. 

This  case  was  finally  considered  in  Easter  Term,  1835, 
by  all  the  Judges,  (except* Bos anciubt,  J.,  Gvbnbt,  B., 
WiLUAHs,  J.)  and  they  were  unanimously  of  opinion  that 
the  prisoner  was  properly  described  as  clerk  to  the 
trustees,  and  that  the  conviction  was  good. 
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REX  0.  DONNELLY  aod  MURRAY. 

Indictment  for  iorginfr  an  order  fyt  relief  to  a  dieobarfed  prieoner,  voder  5  6.  4,c. 
85,  beinf  in  many  inatanoee  nngrammatical  and  at  variance  from  the  act :  Hdd  bid. 

The  prisoners  were  tried  before  Mr.  Baron  Bollato,  at 
the  Carnarvon  Spring  Assizes  1835,  charged  with  forging 
and  uttering  a  warrant  and  order  for  the  payment  of 
money,  and  a  certain  forged  route  thereunto  annexei 
The  prisoners  pleaded  guilty  to  the  count  for  uttering. 

It  was  as  follows : — "^  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said 
William  Donnelly  and  Thomas  Murray  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloniously  did  offer,  utter,  dispose 
of,  and  put  off,  a  certain  other  forged  warrant  and  cider 
for  the  payment  of  money,  and  a  certain  forged  roate 
thereunto  annexed,  which  said  forged  Warrant  and  order 
for  the  payment  of  money  is  as  follows,  that  is  to  say,— 

'  Schedule  B. 

^  Certificate  of  discharged  prisoners  from  the  coan^ 
gaol  at  Lancaster,  in  the  county  of  Lancaster,  to  the 
city  of  Dublin. 

^  Whereas,  by  an  act  of  parliament  passed  in  the  fifth 
year  of  the  reign  of  his  Majesty  King  George  the  Fourth, 
c.  85,  any  prisoner  discharged  from  prison  may,  apoa 
application  to  the  visiting^  magistrates  of  any  prison, 
become  entitled  to  a  certain  allowance  from  the  overseers 
of  any  parish  through  which  they  may  pass  on  the  way 
to  their  settlement,*Hmder  the  authority  of  a  <::ertific&ta 

'And  be  it  fiirther  enacted,  that  on  the  produciog 
of  the  certificate  to  any  overseer  of  any  parish  throi^b 
which  they  may  pass,  they  are  hereby  required  to 
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adTance  to  the  discharged  prisoners  such  relief  as  required 
by  the  aforesaid  act 

*  And  whereas,  the  bearers  hereof  have  been  confined 
in  the  aboye-mentioned  prison  for  the  space  of  fourteen 
days  as  vagrants,  therefore  is  deemed  by  us,  two  of  his 
majesty ^8  justices  of  the  peace  in  and  for  the  said  county, 
to  be  fit  objects  to  receive  the  regulated  allowance  under 
the  said  act 

^  Take  notice  each  overseer  to  take  a  receipt  from  the 
discharged  prisoners,  signing  with  their  name  or  mark, 
and  they  are  to  be  paid  by  the  treasurer  of  the  county  in 
which  they  serve  the  office  of  overseer. 

*  Form  of  the  Receipt. 
^  Received  this  day  of  1835,  from  the  overseer 

of  the  parish  of         the  sum  of  shillings  and 

pence,  being  discharged  prisoners  under  the  5  G.  4,  c.  85. 
^  This  is  to  certify  the  same,  and  to  require  the  over- 
seers of  {Jaces  mentioned  in  the  route  to  issue  to  the 
discharged  prisoners  the  allowance  specified  in  the  said 
route.  Given  under  our  hands  and  seals  the  16th  day  of 
January,  1835. 

^  John  Harrison, 

*  WlIXUM  POWBR. 

^  This  certificate  to  continue  in  force  for  the  space  of 
fifteen  days  firom  the  date  hereof. 


« DKSORIPTIONS. 

Namai. 

Ai^B. 

Heiifbta. 

DroM. 

Win.  Doonelly. 
Thomas  Murray. 

28 

25 

F.  I. 

5  6 

6  8i 

fresh, 
light. 

Velvet  coat,  speckled 
vest,  green  trowsers, 
boots,  hat. 

Jacket,  speckled  vest, 
fustaiD  trowsers, 
boots,  hat. 
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^^  And  which  said  forged  route  thereunto  annexed  as 
aforesaid,  is  also  as  follows,  that  is  to  say, — 


•SCHEDULE  B. 

ROUTB. 


A 

B 

C 

D 

E 

Names  of  places 

• 
Rate  per 

mile. 

Distance 

Som  paid 

throogh    which 

of 

by  each 

Sienature  of  each  Overseer. 

they  tn  to  travel 

Places. 

Overseer. 

"              % 

Miles. 

«.    d. 

lioncaster  to 

21 

5     3 

William  Derby. 

Preston 

Warriogton 

S 

92 

8     0 

John  Smith. 

Chester 

A  ^S 

19 

4     9 

Robert  Dixon. 

Holywell 

i-t 

17 

4     3 

John  WillingtoD. 

St.  George 

11 

15 

3     9 

Thos.  WiUiams. 

Aber 

|1 

22 

5     6 

Holyhead  to 

Dublin. 

H8- 

John  Parry. 

with  intent  then  and  there  to  defraud  the  said  Owen 
Morris,  overseer  of  the  poor  of  the  said  parish  aforesaid, 
they  the  said  William  Donnelly  and  Thomas  Murray, 
at  the  time  they  so  offered,  uttered,  disposed  of,  and  put 
off  the  said  last  mentioned  forged  warrant  and  order  for 
the  payment  of  money,  then  and  there  well  knowing  the 
same  to  be  forged,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity.'' 

The  learned  Judge  postponed  the  judgment,  that  the 
opinion  of  the  Judges  might  be  taken,  it  appearing  to 
him  that  the  indictment  could  not  be  supported.     • 

At  a  meeting  in  Easter  Term  1835,  of  all  the  Judges, 
(except  Vaughan,  J,,  Bosan^uet,  J.,  Wiluams,  J., 
Gurnet,  B,)  this  case  was  considered,  and  the  con- 
viction was  held  bad. 
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REX  V,  JOHN  MOUNTFORD. 

Sending  a  tin  box  filled  with  gunpowder  and  peat,  to  proeecutor,  ao  contrived  that 
pweculor  afaonld  set  fire  to  the  powder  by  opening  the  box,  ia  not  attempting  to 
dincharye  certain  loaded  arms,  witbin  9  6. 4,  c  81»  a.  IL 

The  prisoner  was  convicted  before  Mr.  Justice 
Williams,  at  the  Summer  Assizes,  1835,  for  the  county 
of  Stafford,  upon  an  indictment  which  charged  him, 

1st,  With  maliciously,  ^c.,  attempting  to  discharge 
certain  loaded  arms,  to  wit,  a  tin  box  loaded  with  gun- 
powder and  peas  at  prosecutor,  with  intent  to  murder,  &lc. 

2dly,  The  like,  omitting  the  description  of  the  arms. 

3dly,  With  sending  a  tin  box  loaded  with  combustibles, 
&c.^  with  intent  that  it  should  be  received  and  opened  by 
prosecutor,  thereby  attempting,  &c. 

The  facts  were  shortly  these:  the  prisoner  sent  by 
an  ordinary  conveyance  a  package,  neatly  folded  up  in 
paper,  probably  to  excite  curiosity,  directed  to  the 
prosecutor,  at  his  residence- in  Birmingham,  and  which 
was  duly  received  by  him  oi>  the  same  day ;  this  package 
was  described  by  the  witnesses  as  of  the  shape  and  size 
of  a  cigar  box,  and  was  in  reality  the  tin  box  in  ques- 
tion, containing  about  31bs.  of  gunpowder,  and  of  strong 
and  neat  workmanship,  with  a  lid  to  put  on  and  pull  off. 
The  whole  weight  of  the  contents  was  3i  lbs.,  and  one 
part  of  them,  viz.  the  peas,  were  judged  by  the  witnesses 
to  be  about  a  quarter  of  a  pound,  leaving  the  weight  of 
the  gunpowder  what  has  been  mentioned.  The  object  of 
the  prisoner  was,  that  the  prosecutor  should  set  fire  to 
the  powder  by  the  act  of  opening  the  box ;  and  this  was 
to  be  effected  by  ^^a  fulminating  match,"  as  it  was 
termed  by  a  man  of  skill,  a  maker  of  fireworks  of  many 
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years'  practice.     The    box  was  produced  before    the 
learned  Judges. 

This  match  was  made  of  very  strong  paper,  strength- 
ened in  this  instance  by  lining %f  tape,  and  containing  in 
its  folds  detonating  powder,  on  each  side  of  which  was 
placed  powdered  flint  glass  or  other  hsird  substance,  and 
the  match  was  so  contrived,  that  by  puUing  at  each  end 
the  flint,  die,  would  be  drawn  into  contact  with  the 
detonating  powder,  and  occasion  instant  explosion. 

The  matches  (for  in  this  case  there  were  two,  for 
greater  certainty,)  were  introduced  into  the  inside  of  the 
box  by  means  of  a  tube  at  the  bottom  of  the  box,  which 
reached  into  the  inside  of  it  two  or  three  inches.  There 
was  a  corresponding  tube  fastened  to  the  lid,  which  fitted 
over  that  at  the  bottom,  and  was  of  course  moveable 
on  or  off*  with  the  lid  of  the  box  itself.  These  niatches 
which  were  thus  inserted  in  the  inside  of  the  box, 
and  consequently  amongst  the  powder,  were  fastened 
to  the  bottom  of  the  box  by  one  end,  and  to  the 
tube  attached  to  the  top  by  the  other.  When  this 
was  done,  and  the  contents  put  into  the  box,  the  hole 
at  the  bottom,  viz.  the  orifice  of  the  bottom  tube,  was 
covered  over,  and  the  contrivance  was  complete. 
The  explosion  was  avoided  contrary  to  all  probability, 
(the  witness  abovementioned  said  it  was  a  thousand 
to  one  against  the  escape  of  the  prosecutor,)  by 
the  lid  fitting  too  tight,  or  being  tightened  by  the 
package,  which  prevented  the  prosecutor  from  pulling 
ofi*  the  lid  straight  as  he  intended,  and  tried  to  do  so, 
and  caused  him  to  open  it  by  a  zig-zag  motion,  which 
instead  of  stretching  the  matches,  broke  them  ofi*.  Con* 
sidering  the  quantity  of  powder,  its  confinement,  and  the 
necessary  position  of  the  person  opening  the  box,  the 
certainty  of  death,  (in  the  language  of  the  same 
witness,)  was  complete  in  the  event  of  explosion. 
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The  jury,  upon  evidence  which  left  no  room  for  doubt, 
found  the  prisoner  guilty,  and  also  found, 

1st,  That  the  prisoner  sent  the  tin  box  in  the  same 
state  in  which  it  was  when  opened  by  the  prosecutor. 

2dly.  (Upon  the  suggestion,  and  at  the  request  of  the 
prosecutor^s  counsel,)  that  gunpowder  had  been  put  into 
the  tube,  in  which  the  matches  were  to  explode. 

3dly,  That  the  machine  was  calculated,  by  being 
opened  by  the  prosecutor  to  kill  him. 

The  points  reserved  for  the  opinion  of  the  Judges^ 
were. 

Ist,  Whether  the  thing  in  question  came  within  the 
description  of  loaded  arms. 

2dly,  Whether  as  the  explosion  was  intended  to  have 
been,  and  must  have  been  effected  (if  at  all)  by  the 
agency  of  another,  the  indictment  properly  describes 
the  attempt  to  discharge  to  have  been  by  the  act  of  the 
prisoner  himself. 

This  case  was  argued  in  Michaelmas  Term  1835, 
before  all  the  Judges,  except  Lord  Dbnman,  C.  J., 
Vauohan,  J.,  BosAN<iUBT,  J.,   BoLLANB,  B.  aud  Lir- 

TLEI>AI.B,  J. 

Godson  for  the  prisoner. 

The  box  used  in  this  case  cannot  be  considered  loaded 
arms,  nor  can  the  prisoner  be  said  to  have  discharged 
loaded  arms  at  the  prosecutor. 

It  is  important  in  the  first  place  to  attend  to  the 
words  of  the  act  9  G.  4,  c.  31,  s.  11,  which  are,  "  That  if 
any  person  unlawfully  and  maliciously  shall  administer, 
or  attempt  to  administer  to  any  person,  or  shall  cause 
to  be  taken  by  any  person  any  poison,  or  other  destruc- 
tive thing ;  or  shall  unlawfully  and  maliciously  attempt 
to  drown,  suffocate,  or  strangle  any  person  j  or  shall 
unlawfully  and  maUciously  shoot  at  any  person ;  or  shall 
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by  drawing  a  trigger,  or  in  any  other  manner  attempt  to 
discharge  any  kind  of  loaded  arms,  at  any  person/'  &c. 

In  the  cases  of  poisoning,  the  words  used  are,  ^  cause 
to  be  taken  or  used,'^  in  the  part  of  the  section  applicaUe 
to  this  question  those  words  are  omitted,  and  the  teims 
used  are  ^^  attempt  to  discharge  at/'    The  prisoner  must, 
to  be  included  within  the  act,  be  made  out  to  be  an 
immediate  ageiit  in  the  attempt  to  discharge,  and  be 
must  himself  in  so  doing,  give  a  direction  at  the  pereKm 
intended.    It  is  impossible  to  predicate  either  of  these 
propositions  in  this  case.   The  sending  the  parcel  away 
and  parting  with  the  possession  altogether,  is  the  last 
act  of  the  prisoner ;  tliat  cannot  be  an  attempt  to  dis- 
charge at.    The  discharge  intended  was  by  an  act  not 
of  the  prisoner  but  of  the  prosecutor,  namely,  the  opening 
the  box.    Nor  was  the  instrument  put  in  such  train  that 
the  discharge  must  be  the  necessary  consequence;  the 
result  shows  that  was  not  tlie  case.    If  the  prisoner 
had  made  the  prosecutor  do  that  which  would  ineyitably 
produce  the  discharge,  it  might  be  different.    Rex  r. 
Coates,  6  C.  &  P.  394 ;  Rex  v.  Carr^  Russ.  &  Ry.,  C.  C. 
R.  377;  Rex  v.  Harris,  5  C.  &  P.  159,  may  be  referred 
to  as  cases  in  point.    The  word  discharge  implies  an 
action ;  and  Ae  person  discharging  must  be  doing  some- 
thing to  the  thing  discharged,  and  drawing  a  trigger  is 
put  as  an  example.    The  agent  must  at  the  time  be  giving 
it  a  direction,  or  somehow  contributing  to  its  taking 
effect.    Rex  v.  Cadman,  supra,  1 14,  shows  administering 
to  be  necessary,  because  no  words,  '^  cause  to  be  admin- 
istered," are  used.    Rex  v.  Kitchen,  R.  &  R.  95,  shows 
that  such  a  direction  must  be  given  by  the  act  of  pri- 
soner, of  which  injury  to  the  object  is  the  necessaiy 
result.    How  can  the  box  in  question  be  possibly  said 
to  be  any  kind  of  loaded  arms?    The  definition  of 
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anns  given  by  Johnson  is  a  weapon  of  offence.  The 
term  in  the  statute  must  be  taken  to  apply  to  known 
instruments  of  offence ;  certainly  this  could  never  be  so 
used.  A  weapon  must  be  capable  of  being  so  directed 
and  used  as  to  injure  the  object  of  attack,  not  the  person 
using  it  as  in  this  case. 

Whaieleyj  for  the  prosecution. 

The  instrument  in  question  comes  under  the  descrip- 
tion of  ^  any  kind  of  loaded  arms,''  as  used  in  the  act  of 
9  G.  4,  c.  31. 

That  act  was  intended  to  be  more  comprehensiye  than 
the  43  6.  3,  c.  58,  where  the  words  are  that  if  *^  any 
person  shall  wilfully,  maliciously,  and  unlawfully  present, 
point,  or  level  any  kind  of  loaded  fire-arms  at  any  of  his 
majesty's  subjects,  and  attempt,  by  drawing  a  trigger,  or 
in  any  other  manner,  to  discharge  the  same  at  or  against 
his  or  their  persons,"  &c. 

Here  the  terms  are  ^^  attempt  to  discharge  in  any 
manner,  dz^.  any  loaded  arms;"  thereby  embracing  a 
far  wider  range  of  instruments.  The  term  fire-%rms 
is  explained  by  53  G.  3,  c.  115,  which  is  an  act  to  insure 
the  proper  and  careful  manufacture  of  fire-arms  in 
England,  and  for  making  provisions  for  proving  the 
barrels  of  such  fire-arms."  That  act  prohibits  the  using 
of  any  barrel  in  the  making  of  any  gun,  fowling-piece, 
blunderbuss,  pistol,  or  other  description  of  fire-arms 
usually  caUed  small  arms,  unless  duly  proved. 

And  the  same  description  is  used  in  55  6.  3,  c*  59. 
In  both  acts  the  term  includes  diose  instruments  only 
which  have  barrels.  It  is  clear  that  the  present  acts 
extend  also  to  things  not  having  barrels,  as  grenades, 
shrapnel  shells,  rockets,  cross  bows,  all  of  which  may  be 
said  to  be  loaded  arms. 

The  instrument  in  question  is  of  the  same  character. 
No  one  can  doubt  that  if  the  prisoner  had  placed  a 
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loaded  shell  ia  a  person's  path^  so  constructed  as  that  it 
exploded  and  had  injured  or  was  likely  to  have  injured 
another,  that  he  would  have  been  punishable  under  this 
act.  This  instrument  does  not  differ  in  principle.  Both 
are  calculated  to  explode  and  to  damage  by  explosion. 
If  the  instrument  is  capable  of  effecting  the  injury  con- 
templated by  the  statute,  the  exact  nature  of  the  instru- 
ment is  not  of  any  importance. 

Pattesok,  J. — '^  You  are  rather  assuming  that  a  sheD 
is  an  arm ;  it  is  rather  the  loading  of  an  arm." 

Aldbbson,  B. — '^  It  must  be  something  used  in  elu- 
sive warfare,  known  in  ordinary  parlance  as  arm.'^ 

A  gun  barrel  is  not  an  arm ;  yet  in  the  case  quoted 
Rex  Y.  Coates^  6  Car.  &  P.  394,  it  was  adjudged  to  be 
a  loaded  arm  when  so  used.  In  Rex  v.  Haywardj  Russ. 
&  Ry.  78,  an  instrument  capable  of  cutting  was  held 
within  43  G.  3,  c.  58,  though  not  usually  used  for  that 
purpose ;  Atkinson* s  ccLse^  Russ.  &  Ry.,  104,  so  also  in 
Rex  Y.  Withersj  supra^  294. 

As  to  the  attempting  to  discharge,  if  the  prisoner 
caused  the  act  of  attempt  he  attempted ;  generally  speak- 
ing, causing  to  be  done  pro  Yes  doing.  2  Hawk.  P.  C.  6^ 
2,  c.  29,  s.  11.  17  State  Trials,  379.  In  construction  of 
law,  prisoner  must  be  taken  to  be  present.  He  who  puts 
in  motion  those  means  which  haYe  a  direct  tendency  to  do 
a  thing,  does  it :  thus,  placing  a  spring  gun  in  a  man's  path. 

Aldebson,  B. — ^'*  The  principle  is  laid  down  by  Hol- 
BOTD,  J.,  Flott  Y.  Wilks^  3  B.  &  A.  315.  If  one  pereon 
makes  use  of  another  who  is  a  mere  instrument  to  do  an 
act,  the  thing  done  is  the  act  not  of  him  who  is  merely  the 
instrument,  but  of  the  person  who  uses  him  as  an  instru- 
ment 

Godsonj  in  reply. 

The  authorities  cited  only  show  that  if  death  had 
ensued  the  case  would  haYe  been  murder.    If  this  be  a 
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loaded  arm,  the  children's  plaything  called  a  Waterloo 
hangup  is  a  loaded  arm. 

The  Judges  were  unanimously  of  opinion  that  the 
means  used  were  not  loaded  arms  within  the  act,  and 
that  the  conviction  was  therefore  wrong. 


REX  V.  JOHN  GROVE, 

An  indictinent  for  embezdement  may  be  supported  since  7  &  8  6.  4,  c  39,  s.  48,  by 
praof  of  a  general  defieienoy  of  moneya  that  ought  to  be  ibrthcomiog  withoat  ahowing 
any  particular  som  reoai?ed,  and  not  accounted  lor. 

The  prisoner  was  tried  before  Mr.  Justice  Williams, 
at  the  Central  Criminal  Court,  holden  in  September, 
1835,  upon  an  indictment  charging  him, 

1st,  That  he,  on  the  28th  August,  being  employed  as 
a  clerk  to  Masterman  and  others,  did  receive  money 
to  a  large  amount,  to  wit,  500/.  on  account  of  his  said 
masters,  and  feloniously  did  embezzle  and  steal  the  same, 
agaixist  the  statute,  &c. 

2ndly,  The  Uke,  only  for  embezzling  and  steaUng  the 
sum  of  10/.,  on  29th  August. 

3dly,  Stealing,  on  29th  August,  one  bank  note  for 
pajrment  of  10/.,  one  bank  note  for  5/.,  10  sovereigns, 
lOi  sovereigns,  10  crowns,  lOi  crowns,  and  lOi  shil- 
lings, the  property  of  his  said  masters. 

4thly,  The  like,  only  omitting  to  state  that  he  was  a 
clerk  to  Masterman  and  others. 

The  prisoner  was,  at  the  time  of  the  transactions  in 
question,  and  had  been  for  some  time  before,  cashier 
in  the  bank  of  Messrs.  Masterman  and  Co.,  bankers, 
London.  His  duty  as  cashier  was  to  take  charge  of  the 
cash,  when  any  payment  was  made  into  the  bank  in 
money  and  paper ;  and  the  course  was  for  the  cashier  to 
hand  over  ^e  paper  to  a  clerk,  and  to  enter  the  cash 
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received  in  a  book  kept  by  him  (the  cashier),  called  the 
money  book.  It  was  the  duty  of  the  cashier,  at  the  close 
of  the  business  of  each  day,  to  see  that  the  cash  in  hand 
agreed  with  the  money  book,  and  to  strike  a  balance, 
denoting  the  sum  in  cash  which  the  cashier  had  in  his 
charge,  and  which  ought  to  have  been  kept  either  in 
the  drawer  in  the  counter,  of  which  he  had  the  key,  or 
in  a  box  in  the  banking-house,  of  which  he  had  the  key 
and  the  charge. 

On  the  28th  August,  1835,  the  cash  in  the  money 
book  at  the  close  of  the  business  was  1762/.,  and  a  frac- 
tion, which  sum  was  by  the  prisoner  carried  forward, 
as  in  due  course  it  ought  to  have  been,  and  formed  the 
the  first  item  of  the  account  in  the  said  book  for  the 
29th.    On  the  latter  day,  at  the  close  of  business  the 
prisoner,  after  crediting  himself  with  money  paid  by 
him,  (it  being  part  of  his  duty  to  pay  away  as  well  as 
receive  money,)  and  debited  himself  with  cash  received, 
made  the  balance  in  the  ^^  money  book"  1309/.  and  a 
fraction,  and  that  sum  the  prisoner  ought  to  have  had  in 
one  or  the  other  of  the  above  mentioned  places  of  deposit 
on  the  same  day,  (29th  August.)    Soon  after  the  close 
of  business,  Mr.  Oxley  one  of  the  partners,  sent  for  the 
prisoner,  and  after  intimating  his   suspicions,  required 
him  to  produce  his  money.    The  prisoner  thereupon 
said  that  he  was  short;  and  being  asked  how  much, 
replied  about  900/.,  and  threw  himself  upon  the  mercy 
of  his  employers.    Upon  examination,  it  was  found  that 
the  prisoner,  instead  of  1309/.  in  his  hands,  had  only 
345/.  and  a  fraction,  leaving  the  actual  deficiency  964/. 
and  a  fraction.    Mr.  Oxley,  who   proved  the  whole 
case,  had  no  knowledge  of  the  facts  whatever,  except 
vehat  has  been  above  stated,  and  could  not  say  when 
the  money  or  any  part  of  it,  had  been  purloined,  from 
what  person  or  persons  it  had   been  received,  what 
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0ort  of  money  had  been  abstracted,  and  whether  from  the 
till,  or  upon  its  receipt  from  customers. 

It  was  proved  that  there  were  two  or  three  other 
cashiers  besides  the  prisoner,  who  were  stationed  close 
to  him,  and  that  there  must  be  at  least  two  cashiers 
present  during  the  hours  of  business. 

It  was  objected  that  there  was  no  case  to  go  to  the 
jury, — 1st,  Because  the  evidence,  such  as  it  was,  appUed 
equally  to  the  charges  of  embezzlement  and  larceny,  and 
not  particularly  to  either. 

2dly,  That  there  ought  to  have  been  some  proof  of 
some  sum  or  sums  of  money  having  been  abstracted 
when,  from  whom,  and  what  sort  of  money. 

The  learned  Judge,  however,  (in  concurrence  with 
Gu&NBT,  B.)  refused  to  stop  the  case,  but  reserved  the 
points.  And  accordingly  the  jury  having  been  told  that 
taking  money  from  the  till  would  amount  to  larceny,  and 
that  abstracting  money  paid  to  him  (the  prisoner),  before 
it  reached  the  till  or  possession  of  his  masters  would  be 
embezzlement,  it  was  left  to  them  to  say  whether  both, 
or  either  of  the  charges  which  were  stated  to  them,  were 
established  by  the  proof. 

The  jury  found  the  prisoner  guilty  of  embezzlement  to 
the  amount  charged,  and 

Not  guilty  of  stealing. 

The  question,  therefore,  for  the  opinion  of  the  Judges 
was,  whether  upon  the  close  of  the  case  for  prosecution 
the  prisoner  was  entitled  to  an  acquittal. 

This  case  was  argued  in  Michaeknas  Term,  1835> 
before  all  the  Judges,  (except  Lord  Dbnmai^ ,  C.  J.,  Bosan- 
q,UBT,  J.,  Vauohan,  J.,  Bolland,  B.,  and  Littledale,  J.) 

Mahauj  for  the  prisoner.  This  convicticm  cannot  be 
supported.  In  order  to  enable  a  jury  to  convict, 
either   of  larceny   or    embezzlement,   there    must    be 

VOL.  I.  57 
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(>roof  of  some  specific  sum  abstracted,  and  the  time 
when.  Here  no  particularly  whatever  are  given.  The 
6nly  evidence  is  a  deficiency  in  bis  accounts,  but  how 
that  arose  is  not  shown ;  it  might  have  arisen  from  false 
entries.    The  evidence,  too,  appKes  equally  to  larceny. 

Alderson,  B.  That  is  negatived  by  the  jury.  The 
only  question  is,  whether  the  statute  2  W.  4,  c.  4,  s.  3, 
has  not  removed  the  only  difficulty. 

Notwithstanding  the  statute,  there  ought  to  be  some 
specific  proof  on  which  the  jury  can  rely  i  that  act  was 
only  intended  to  remove  minute  variances  from  the 
statement.  If  the  balance  was  fictitious  there  was  no 
embezzlement.  It  is  impossible  to  fix  any  particular 
time  when  the  money  was  either  abstracted  from  the  till 
Or  withheld  by  prisoner ;  nothing  to  show  it  took  place 
on  the  28th  or  29th ;  might  have  been  long  before,  and 
M  many  occasions.  The  money  might  have  been 
receiv.ed  from  the  employers  for  the  purpose  of  payments. 
Re:t  V.  Headge^  Russ.  6i  Ry.  160,  Bazeley^s  Case,  2 
Leach,  C.  C.  841 ;  Rex  v.  £.  Smithy  Russ.  and  Ry.  267, 6 
CAP.  626. 

Lee,  for  the  prosecution. 

It  was  a  question  for  the  jury  to  say  what  character 
attached  to  the  misconduct  admitted  by  the  confes- 
sion of  the  prisoner.  It  was  either  larceny  or  embezzle- 
Aient.  That  question  was  submitted  to  them,  and 
they  have  decided  that  he  received  money  and  withheld 
it  from  his  employers.  This  is  etnbezzlement ;  they 
have  considered  the  difierent  suppositions  and  exercised 
their  judgment  and  if  there  was  any  evidence  for 
them,  the  conviction  must  be  supported.  Embezzle- 
ment id  a  statutable  felony.  It  was  so  made,  m 
order  to  remove  the  difficulties  arising  firom  the  strict- 
ness of  proof  in  eases  of  larceny.  The  ptoof  need 
fiot  be  as  strict  as  in  larceny,  and  under  the  recent 
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Statute  no  specific  sum  need  be  proved*    If  it  be  made 
out  that  any  sum  included  within  the  general  statement 
in  the  indictment  be  embezzled,  that  is  enough*    Here 
the  statement  is  an  embezzlement  of  500Ly  and  under 
the  finding  of  the  jury,  it  must  be  taken  that  he  with- 
held from  the  till  some  sum  of  money  on  some  day,  and 
if  so,  that  is  enough*     Rex  v*  Hall^  Russ*  &  Ry.  403, 
is  a  strong  authority  for  this  view  of  the  case.    The 
substance  of  the  offence  is  proved,  and  that  is  sufficient ; 
there  is  no  need  to  prove  any  specific  sum*    This  is 
precisely  pne  of  the  difficulties  meant  to  be  removed  by 
the  statute.    Even  in  larceny  no  such  particularity  is 
required.   Proof  that  a  large  quantity  of  wheat  is  missiog, 
and  some  of  it  found  afterwards  in  prisoner's  possession 
would  be  sufficient,  though  no  exact  time  be  shown  when 
the  wheat  was  taken,  and  though  it  might  hav^  bew 
taken  at  difierent  times. 

Mahon  in  reply.  There  is  no  proof  of  the  veceipt  of 
any  money  at  all  on  the  29th.  In  Rex  v.  Holly  there 
were  no  false  entries,  no  suppression  of  sums,  no  fdse 
accounts.  Here  there  is  nothing  to  show  the  moiiey  did 
not  get  to  the  till ;  that  would  be  larceny* 

There  was  considerable  difierence  of  opinion  amongst 
the  learned  judges*    The  case  stood  over,  and  was  subse^ 
quently  discussed  at  different  meetings,  wd  ultimately. 
Lord  Dbnmajn,  C*  J.  Vaughan,  B* 

TlNDAt,  C*  J*  BOBANHUBT,  J. 

Lord  Abingeb,  C*  B*  Gubnby,  B* 

Park,  J*  Wuxiahs,  J* 

were  of  opinion  that  the  conviction  was  good. 

LlTTLBDALB,  J*  ALnBBSON,  fi. 

Gasblbb,  J*  Pattbson,  J* 

Parkb,  B*  Colbridgb,  J. 

Bolland,  B* 
were  of  opinion  that  the  conviction  was  wrong* 
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REX  V.  WILLIAM  WILD. 

A  priflooer  charged  with  murder,  being  a  lew  dayi  abort  of  foorteen,  was  iold  hj  « 
man  who  was  present  when  he  was  taken  op,  bat  not  a  conitable,  **  Now  kneel  yaa 
down,  I  am  going  to  ask  yoa  a  very  eerious  question,  and  I  hope  you  will  teQ  me 
the  truth,  in  the  presence  of  tlie  Almighty  ;**  priaoner  in  oonseqoenoe  made  eerlaia 
statements :  Held  strictly  admissible. 

The   prisoner  was   tried   and  convicted  before  Mr. 

*   Justice  Gaselee  at  the  Summer  Assizes  for  the  county 

of  Derby,  1835,  of  the  wilful  murder  of  Elizabeth  Smithy 

by  drowning  her  in  a  pit  filled  with  water,  on  the  22d 

May. 

The  prisoner,  at  the  time  of  committing  the  offence, 
wanted  one  month  and  twenty  days,  of  the  age  of 
fourteen.  The  deceased  was  three  years  old.  Her 
sister  Martha,  who  was  also  drowned,  was  one  year 
old. 

The  learned  judge  passed  sentence  of  death  upon  the- 
prisoner,  but  respited  the  execution  to  take  the  opinion 
of  the  judges  upon  the  admissibility  of  certain  confes- 
sional evidence,  which  the  counsel  for  the  prosecution 
thought  it  necessary  to  adduce. 

The  prisoner  went  into  the  service  of  Joshua 
Smith,  the  father  of  the  deceased  (who  had  three 
children,)  about  the  middle  of  April,  to  fetch  the 
cows  and  do  any  thing  that  was  wanted;  when  he 
had  been  in  the  service  about  a  fortnight,  he  ran 
away.  His  mother  sent  him  back  to  find  a  hoe  which 
he  had  hidden  or  mislaid ;  he  found  it,  and  stayed 
with  Smith  until  the  22nd  May,  the  day  in  question. 
About  two  or  three  o'clock,  he  was  sent  to  fetch 
home  the  two  children,  who  were  playing  at  a  little 
distance  firom  the  house.    The  prisoner  returned,  and 
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shortly  after  the  children  were  found  drowned  in   a 
pond. 

The  counsel  for  the  prosecution,  after  an  intima- 
tion from  the  learned  Judge  of  his  doubt  as  to  the 
admissibility  of  the  evidence,  proposed  to  prove  certain 
declarations  of  the  prisoner,  in  the  nature  of  confes- 
sions. 

The  learned  Judge  received  the  evidence,  stating 
that  he  should  reserve  the  question  upon  its  admissibility 
for  the  opinion  of  the  Judges. 

The  prisoner  was  taken  into  custody  by  Mr.  Wragg, 
not  a  constable,  and  on  the  same  night  was  in  the  parlour 
of  the  inn  to  which  he  was  taken;  several  persons, 
neighbours,  but  no  constable,  were  in  the  room,  and  had 
been  asking  him  questions  about  the  children. 

Amongst  the  rest,  William  Clark  gave  the  following 

evidence: — ^**I  told  him  to  kneel  down  and  tell  the 

truth.     I  was  present  when  Wragg  took  him  up ;  neither 

Wragg   or  I  are  constables.    Wragg  took  him  into 

Adams's  parlour,  and  began  to  question  him  how  the 

children  came  to  get  into  the  pit,  whether  they  fell  in  or 

were  put  in ;  he  said  he  should  not  tell  them  any  thing 

about  it.    Wragg  asked  him  if  he  would  tell  any  one 

else,  if  he  would  go  out  of  the  parlour ;  the  prisoner  said 

nothing ;  Wragg  then  went  out.    I  said  to  the  prisoner, 

now  kneel  you  down  by  the  side  of  me,  and  tell  me  the 

truth ;  I  believe  this  was  the  first  thing.    He  did  kneel 

down.    I  said  I  was  going  to  ask  him  a  very  serious 

question,  and  I  hoped  he  would  tell  me  the  truth  in  the 

presence  of  the  Almighty.    I  then  said,  ^^Did  these 

children  fall  into  the  pit  ?     I  heard  him  say  something ; 

he  said  he  pushed  one  in  with  one  foot,  and  the  other 

with  the  other,  but  not  purposely.    Mr.  Moulden  asked 

him  if  he  had  any  malice  or  revenge ;  he  said  No.'' 

Subsequently  to  this,  the  son  of  the  innkeeper  stated. 
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^  Next  day,  prisoner  said  he  would  tell  me  all  about  it 
I  neither  promised  or  threatened  him  $  he  said  he  did 
not  exactly  mean  to  drown  the  children*  I  asked  him 
what  he  meant  by  exactly ;  he  said  he  did  not  mean  to 
drown  them,  he  took  thetn  to  the  pit  to  get  some  lady- 
smocks  ;  he  put  them  by  the  side  of  the  pit  whilst  he  got 
the  lady  smocks ;  they  got  nearer,  but  were  sitting ;  he 
was  taking  them  the  lady-smocks,  he  rather  stumbled  and 
they  went  in.  I  asked  him  why  he  did  not  try  to  get  them 
out ;  he  said  he  did  rather  try,  but  he  could  not.  I  asked 
him  what  he  did  when  he  got  home ;  he  said  he  began 
to  rub  the  fender.  I  asked  him  why  he  did  not  tell  Mrs. 
Smith.  He  said  he  told  her  he  left  the  children  crying  at 
the  stile ;  (he  said  he  knew  that  was  a  lie),  and  that  she 
had  better  go  fetch  them.  I  left  him  witiii  Wragg  and 
Moulden.^'  Other  declarations  were  given  in  evidence. 
An  examination  of  the  prisoner,  who  could  not  write, 
was  put  in :  the  following  is  a  copy  of  it. 

William  Wij[d  being  cautioned)  ^•j  and  the  evidence 
having  been  read  over  to  him ;  he  said,  ^^  I  can  give  no 
othar  account  than  I  have  already  given.  I  was  yesterday 
alone  with  the  two  children  near  the  pit ;  they  were  about 
three  yards  from  the  pit  when  I  left  them  to  get  them  some 
lady-smocks ;  I  was  two  or  three  minutes  away  doing  this. 
When  I  returned  back,  I  found  they  had  got  nearer  to 
the  pit ;  they  had  just  sat  down  before  I  got  the  last 
lady-smock.  They  were  sitting  close  together,  about 
three  quarters  of  a  yard  off  the  edge.  As  I  was  re- 
turning, Martha  being  the  nearest  to  me,  and  Bessy 
just  going  to  kiss  her  or  clasp  her,  I  stumbled  against 
Martha,  and  sent  her  into  the  pit  first,  and  Bessy  imme- 
diately after.  My  left  foot  did  it  all.  Bessy  had  hold  of 
Martha  behind,  with  her  arm  round  her  waist.  I  ran  up 
from  the  side  nearest  the  lane  where  I  had  been  getting 
lady  smocks,  up  to  the  side  where  the  tree  is,  and  they 
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"Were  sitting  together  between  the  lane  and  the  tree.    I 

i^ent  sharpish,  welly  as  hard  as  I  could  walk,  and  with 

the  catching  my  foot  it  hurled  me  on  one  side,  it  hurled 

me  towards  the  edge ;  I  meant  to  have  come  between 

them  and  the  pit,  but  I  just  caught  my  left  foot ;  they 

^v^ere  facing  the  pit ;  I  caught  them  behind  with  my  foot, 

Xhey  neither  of  them  made  any  noise  in  the  water,  but 

kept  sailing  on  like  a  fish  in  the  water*    I  tried  to  catch 

hold  of  their  clothes  with  a  hooked  stick ;  there  was  a 

bit  of  a  hook  on  it  which  soon  came  off.    I  donH  know 

how  long  I  was  trying  to  get  them,  perhaps  three  or  four 

minutes,  when  the  hook  broke,  which  was  very  small, 

and  then  I  went  home.    They  were  both  on  the  top  of 

the  water  when  I  left  them  and  went  home,  and  told  the 

mistress  they  sat  against  the  stile.'' 

This  case  was  considered  at  a  meeting  of  all  the 
Judges  (except  Lord  Denman,  C.  J.,  Vaughan,  J..,  Bol- 
i^ND,  B.,  and  Bosanq,uet,  J.,)  in  Michaeknas  Term, 
1835,  and  they  were  unanimous  that  the  confession  was 
strictly  admissible,  but  they  nmch  disapproved  of  the 
mode  in  which  it  was  obtained. 

The  conviction  was  afiirmed,  but  the  prisoner's  life 
was  saved,  and  he  was  transported  for  hfe.  (a) 


(a)  See  OUham*i  Ca9e,  iupra,  186;  TWntonV  Case,  tupra^  37;  WrigU*i  Ca9e, 
Sir  6.  Lewin*!  Caseti  48;  Rex  t.  8imp$an,  $upra^  410;  Upekttreh*a  Can^  infir&f  465 ; 
Able**  Cote,  3  Him  64a 
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REX  V.  ANN  MURROW. 

Maliciously  throwing  oil  of  vitriol  over  prosecutor's  face,  with  intent  to  disfigure,  &c^ 
and  so  wounding  his  fiice,  is  not  a  wounding  within  the  statute  9  6. 4,  c  31,  s.  12. 

The  prisoner  was  indicted  before  the  Lord  Chief 
Justice  TiNDAL,  at  the  Liverpool  Summer  Assizes,  1835, 
under  the  9  6.  4,  c.  3],  s.  12,  for  maliciously  wounding 
Samuel  Wade. 

In  one  count  the  act  was  stated  to  be  done  with  intent 
to  do  him  grievous  bodily  harm ;  and  in  another  count 
with  intent  to  disfigure  him* 

Upon  the  trial,  it  was  proved  that  the  prisoner  had 
maliciously  thrown  a  quantity  of  concentrated  sulphuric 
acid,  commonly  called  oil  of  vitriol,  into  the  face  of  the 
prosecutor,  with  intent  to  disfigure  him;  and  the  jury 
found,  upon  the  evidence  of  the  surgeons,  that  the  efifect 
of  such  act  of  the  prisoner  was  a  wound  upon  the  face  of 
the  prosecutor. 

The  prisoner  was  thereupon  found  guilty,  but  the 
learned  Judge  deferred  passing  sentence  until  the  opinion 
of  the  Judges  was  taken,  whether  this  was  a  wounding 
within  the  contemplation  of  the  statute  ? 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Littledalb,  J.,  Bosan^uet,  J.,  Vaughan, 
J.,  and  BoLLAND,  B.,)  in  Michaelmas  Term,  1835,  and 
they  held  that  there  being  no  instrument  used,  nor 
an  immediate  wound  produced,  the  conviction  was 
wrong,  (a) 

(a)  Re*  Y.  Su»en9f  $upraf  409, 
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REX  V.  ELLEN  WATERS. 

An  illegitimate  child  three  weeks  old,  which  had  been  baptized  by  the  name  of  Elin, 
withoat  any  eurname,  was  described  in  an  indictment  as  Bliia  Waters,  Waters 
being  the  name  of  her  mother :  Held  a  misdescription,  the  child  not  having  aoqnired 
suoh  name  by  reputation. 

Thb  prisoner  was  tried  before  Lord  Dbnman,  C.  J., 
at  Shrewsbury  Summmer  Assizes,  1835,  for  the  wilful 
murder  of  Eliza  Waters,  of  the  age  of  three  weeks. 
There  were  three  counts  in  the  indictment,  the  first  of 
which  was  abandoned  by  the  counsel  for  the  prosecution. 
The  2d  count  stated,  that  the  prisoner  effected  the 
murder  -^^  by  placing  her  hands  over  the  mouth  and  nostrils 
of  the  decea'sed,  and  thereby  impeding  and  stopping  the 
respiration  of  the  deceased.  The  3d  count  stated  that 
the  prisoner  effected  the  murder  by  ^^  fixing  her  hands 
around  her  neck,  and  placing  them  on  the  mouth  and 
nostrils  of  the  deceased,  and  thereby  suffocating  her.^' 
.  Two  objections  were  made:  1st,  to  the  description  of 
the  deceased ;  2d,  to  the  statement  of  the  mode  of  pro- 
ducing death. 

As  to  the  1st,  the  deceased  was  the  child  of  the  pri- 
soner, who  was  a  single  woman ;  the  witness  stated,  that 
she  took  the  child  to  be  baptized,  and  it  was  baptized  by 
the  name  of  "  Eliza."  The  register  was  not  produced  at 
the  trial,  nor  any  copy  of  it ;  no  surname  was  mentioned 
at  the  time  of  baptism.  The  learned  Judge  asked  the  jury 
whether  the  child  was  properly  called  "  EUza  Waters ;" 
whether  they  would  in  conyersation  have  called  her  by 
that  name ;  and  whether,  if  they  had  heard  that  name 
used,  knowing  that  Ellen  Waters's  child  had  been 
baptized  ^^^iza,"  they  would  have  understood  the  de- 
ceased to  be  spoken  of? 

As  to  the  cause  of  death,  the  learned  Chief  Justice 

VOL.  I.  58 


458  1  MOODY'S  CROWN  CASES. 

directed  the  jury,  if  they  believed  the  prisoner  to  haye 
produced  the  death,  to  find  whether  it  was  done  by  means 
of  pressure  on  the  body,  or  by  laying  any  thing  upon  h^ 
nostrils  with  violence ;  the  medical  evidence  being  that 
the  death  might  have  been  produced  in  either  of  these 
ways  but  in  no  other. 

The  jury  found  the  prisoner  guilty,  and  said  that  the 
death  was  effected  by  suffocation,  but  they  could  not  say 
in  what  particular  way. 

This  case  was  considered  in  Hilary  Term,  1836,  by 
.  Lord  Dbnman,  C.  J.,  Tindal,  C.  J.,  Lord  Abinger,  C.  B., 
Park,  J.,  LrrTLEBAXE,  J.,  Gaselbb,  J.,  Parke,  B.,  Bolland, 
B.,  Gurnet,  B.,  Williams,  J.,  and  they  held  the  child 
did  not  acquire  the  name  of  Waters  by  reputation,  and 
the  conviction  therefore  wrong,  (a) 

(a)  **  And  as  Littleton  nith,  a  bastard  Is  fvan  nuUiu$JiUu9j  and  can  have  do  nains 
of  reputation  aa  soone  aa  he  is  borne.**  Co.  L.  36. 
See  Btx  v.  Smithy  tupm,  403. 


REX  r.  HENRY  NEWILL- 

Prisoner  wu  convicted  on  an  indictment  for  Bettings  fire  with  intent  to  injare  A.  R 
The  property  fired  belonged  to  A.  fi.  1  be  jury  found  the  intent  to  injure  (X  Dl 
Conviotion  held  good.  An  indictment  under  7  &  8  G.  4,  c  30,  a.  17,  fi>r  eettii^ 
fire  to  a  «tack  of  straw  is  good,  without  etating  any  intent  to  injure. 

An  indictment  for  setting  fire  to  a  etaolL  of  straw,  is  not  supported  by  evidence  of 
firing  a  stack  of  haulm. 

The  prisoner  was  tried  before  Mr.  Justice  Gasblbe,  at 
the  Summer  assizes,  1835,  for  the  county  of  Northampton, 
upon  an  indictment  which  stated,— 

First  count,  that  he  on,  &c.  at  Chelveston  cum  Calde- 
cott,  on  2d  February,  5  W.  4,  with,  &c.,  unlawfully, 
maliciously  and  feloniously  did  set  fire  to  a  certain  out- 
house there  situate,  in  the  possession  of  Joseph  Chettte, 
with  intent  thereby  then  and  there  to  injure  the  said 
Joseph  Chettle,  and  to  a  certain  stack  of  the  value  of  Sil, 
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of  and  belonging  to  the  said  Joseph  Chettle,  then  and 
there  standing  and  being,  against  the  statute,  6cc^  and 
against  the  peace,  &c. 
Second  count  for  setting  fire  to  the  outhouse. 
Third  count,  for  unlawfully,  maliciously,  and  felo- 
niously setting  fire  to  a  certain  stack  of  straw  of  the 
value,  &C.,  of  and  belonging  to  the  said  Joseph  Chettle, 
then  and  there  standing  and  being,  against  ibe  statute, 
&c.,  and  against  the  peace,  &c.,  not  saying  with  intent  to 
injure,  &c.  (a) 

The  trial  was  of  considerable  length,  and  the  prisoner 
had  no  counsel.  On  summing  up  the  evidence,  the  learned 
Judge  told  the  jury  that  there  were  two  questions  for 
their  consideration :  1st,  Whether  the  prisoner  was  guilty 
of  setting  fire  to  the  premises ;  2nd,  as  to  the  outhouse, 
suf^sing  it  was  properly  described  in  the  indictment 
(with  respect  to  which  he  should  take  the  opinion  of  the 
Jadges)  with  intent  to  injure  whom  ? 

Upon  the  first  point,  the  case  was  one  of  circumstantial 
evidence,  which  was  left  to  the  jury,  with  remarks. 

Upon  the  second  point,  Chettle,  the  prosecutor,  had 
sworn  that  there  had  never  been  any  quarrel  between  him 
and  the  prisoner,  and  there  was  evidence  of  the  prisoner's 
having  endeavoured  to  throw  suspicions  on  Charles 
Smith ;  but  the  learned  Judge  told  the  jury,  that  the  law 
was,  that  a  persen  who  did  an  act  wilfully,  necessarily 
intended  that  which  must  be  the  consequence  of  the  act, 
and  that  the  consequence  here  was  injury  to  the  prosecutor, 
who  was  injured  by  the  destruction  of  his  property. 

The*  learned  Judge  also  desired  them  to  consider 
whether  there  could  be  a  man  so  wicked  as  to  set  fire  to 
the  premises  of  one  man  with  the  intent  to  charge  another 
with  having  done  it,  or  to  cause  him  to  be  suspected  of 
having  done  it,  however  he  might  endeavour  to  charge 

(a)  Thete  wordi  an  not  in  the  17th  aeetion  of  the  ttatnte. 
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him  with  it,  or  to  cause  him  to  be  suspected  of  haTiog 
done  it  after  the  act  had  been  committed. 

The  jury,  after  considering  some  short  time,  said,  thej 
were  very  sorry,  but  they  must  find  the  prisoner  guilty 
with  intent  to  injure  Charles  Smith. 

The  learned  judge  asked  them  if  they  were  content 
their  verdict  should  be,  that  they  found  no  intent  to  injure 
Chettle  except  so  far  as  by  law  it  must  be  so  considered ; 
to  which  they  agreed. 

The  learned  judge  respited  the  judgment  that  the  opinion 
of  the  judges  might  be  taken  on  the  finding  of  the  jury,  and 
also  whether  the  outhouse  and  stack,  or  either  and  which 
of  them,  are  properly  described  in  the  indictment  as  such. 

The  following  was  the  account  given  by  the  prosecutor : 
— ^That  on  Monday  night,  the  2d  of  February,  a  fire  took 
place  at  his  premises,  of  straw  and  an  outbuilding.  The 
straw  was  a  stack.  They  both  adjoined  a  regular  stack, 
stacked  across  the  yard  as  a  fence  to  the  cowyard ;  it 
was  five  feet  high  and  thirty  feet  long.  The  building  was 
a  shelter  hovel  for  cows  to  go  under,  with  one  door; 
there  was  a  partition  inside ;  one  side  was  open,  into 
which  the  ccfws  could  go  at  pleasure,  the  other  with  a 
door  was  for  the  pigs ;  the  walls  were  stone ;  the  roof 
with  straw  laid  on  and  thatch  laid  on  the  straw ;  this 
was  between  fifty  and  sixty  yards  from  the  dwelling- 
house.  The  greatest  part  of  the  outbuilding  was 
burnt  i  a  little  of  it  was  left,  which  was  slacked  with 
water.  The  greatest  part  of  the  straw  was  burnt 
where  it  adjoined  the  hovel;  it  was  principally  wheat 
straw,  the  greatest  part ;  the  bottom  part  was  of  wheat 
straw,  made  up  after  the  wheat  was  carried — 
half  a  load  —  the  stack  was  three  load ;  there  was 
stubble  at  the  top  to  keep  the  straw  fi*om  blowing 
away.  It  is  not  usual  to  put  stubble  on  all  straw 
stacks,  but  just  as   the   farmer   pleases.      The   out- 
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building  is  called  a  shelter  hovel,  partitioned  oif  for 
a  pigsty  with  wood ;  part  of  the  wood  was  burnt ;  from 
the  barn  in  the  line  of  view,  are  a  wall,  hovel,  and  cow- 
house built  on  the  outward  boundary ;  up  from  a  gate  on 
the  side  next  the  stable  is  a  hand  gate,  on  the  other  side 
six  or  seven  pales* 

The  learned  Judge  referred  to  the  following  authori- 
ties ; — North's  case,  2  East,  1021,  2  Russ.  492;  Winter's 
case,  Russ.  &  Ry«  C.  C.  295 ;  Hiles  v.  Inhabitants  of 
Shrewsbtiry,  3  East,  454 ;  Ellison's  case,  supra,  336 ; 
Stat/ion's  case,  supra,  398;  Eismore  v.  The  Inhabitants 
of  St.  BriavePs  8  B.  &  C  461. 

At  the  Spring  Assizes  1835,  for  Hertford,  Thomas 
Tottenham  and  George  Cornell  were  tried  before  Mr, 
Justice  Gaselee  for  setting  fire  to  a  stack  of  straw.  On 
the  trial  it  appeared  that  the  stack  consisted  partly  of 
cole  seed  straw,  and  partly  of  wheat  stubble,  after  the 
reaping  and  carrying  the  straw ;  the  greatest  part  was 
of  the  latter.  l*he  jury  said  the  stubble  was  haulm, 
upon  which,  with  the  concurrence  of  Lord  Dbnman,  C.  J., 
the  learned  Judge  directed  an  acquittal. 

This  case  was  considered  in  Hilary  Term,  1836,  at  a 
meeting  of  the  Judges,  at  which  Lord  Denman,  C.  J., 
TiNDAL,  C.  J.,  Lord  Abinger,  C,  B.,  Park,  J.,  Little- 
dale,  J.,  Gaselee,  J.,  Parke,  B.,  Bolland,  B.,  Gurney, 
B.,  Williams,  J.,  were  present,  and  they  were  unani- 
mously of  opinion  that  the  indictment  was  right  as  to  the 
intent  to  injure  Chettle,  (a)  and  that  as  the  seventeenth 
clause  of  the  act  has  no  words  of  intent,  the  last  count 
was  clearly  good,  and  sufficient  to  support  the  convic- 
tion ;  and  as  a  stack  was  burnt,  they  thought  it  unne- 
cessary to  consider  the  question  as  to  the  outhouse,  and 
they  affirmed  the  conviction. 

(a)  See  PJdlpU  Com,  tufra,  363. 
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REX  V,  JAMES  DOUGLAS. 

Indictment  tor  falsely  pretending'  to  the  proeecutor,  whow  mare  and  geUiaf  had 
strayed,  that  he,  prisoner,  would  tell  him  where  thoy  were,  if  he  would  gi«e  faifli  a 
Bo?ereign  down.  The  prosecutor  gave  the  sovereign,  bat  prisooer  rtjmmi  to  teB : 
Conviction  held  bad ;  the  indictment  should  have  stated  that  he  pretended  lie  faww 
where  they  were. 

Thb  prisoner  was  tried  and  convicted  before  Mr. 
Justice  Vauohan  at  the  Summer  Assizes  1835,  for  the 
county  of  the  city  of  Lincoln,  upon  an  indictment,  which 
stated  :— 

That  one  mare  and  one  gelding  of  the  goods  and  chat- 
tels of  one  Edward  Young,  of  Newark  upon  Trent,  in  the 
county  of  Nottingham,  woolstapler,  had  strayed  away 
from  the  parish  of  Famdon  in  the  said  county,  to  a  place 
unknown  to  the  said  Edward  Young.  And  the  jurorsi 
&c.  do  further  present,  that  James  Douglas  late  of,  &c. 
devising,  contriving,  and  intending  to  cheat  and  defraud 
the  said  Edward  Young  of  his  moneys,  afterwards,  to  wit, 
on,  &c.,  at,  &:c.  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  the  said  Edward  Young,  that  he  the  said 
James  Douglas  would  tell  the  said  Edward  Young  where 
the  said  mare  and  gelding  were,  if  he  would  give  him  a 
sovereign  down,  thereby  meaning  that  the  said  James 
Douglas  would  then  and  there  tell  the  said  Eldward  YouDg 
where  the  said  mare  and  gelding  then  were,  if  he  the  said 
Edward  Young  would  then  and  there  give  to  the  said 
James  Douglas  one  piece  of  the  gold  coin  of  this  realm 
called  a  sovereign,  of  the  moneys  of  the  said  Edward 
Young,  whereas  in  truth  and  in  fact  he  the  said  James 
Douglas  would  not  then  and  there  tell  the  said  Edward 
Young  where  the  said  mare  and  gelding  then  were  if  he  the 
said  Edward  Young  would  then  and  there  give  to  the  said 
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James  Douglas  one  sovereign  of  the  moneys  of  the  said 
Edward  Young ;  and  whereas  in  truth  and  in  fax^t  the  said 
Edward  Young  did  then  and  there  give  to  the  said  James 
Douglas  two  pieces  of  the  gold  coin  of  this  realm  called 
half  sovereigns  of  the  value  of  one  pound  of  the  moneys 
of  the  said  Edward  Young,  and  thereupon  the  said  James 
Douglas  then  and  there  would  not  tell  the  said  Edward 
Young  where  the  said  mare  and  gelding  or  either  of  them 
then  were.    And  whereas  in  truth  and  in  fact  the  said 
James  Douglas  did  not  then  and  there,  or  at  any  other 
tune  and  place,  tell  the  said  Edward  Young  where  the 
said  mare  and  gelding  or  either  of  them  then  were,  and 
did  not  intend  so  to  do ;  and  whereas  in  truth  and  in  fact, 
the  said  James  Douglas  could  not  then  and  there  tell  the 
said  Edward  Young  where  the  said  mare  and  gelding  or 
either  of  them  then  were,  he  the  said  James  Douglas 
then  and  there  well  knowing  the  same,  by  means  of  which 
said  false  pretences,  the  said  James  Douglas  then  and 
there  (to  wit)  on,  &c.,  and  at,  &c.,  and  unlawfully, 
knowingly,  and  designedly,  did  obtain  of  and  from  the 
said  Edward  Young  two  pieces  of  the  gold  coin  of  this 
realm  called  half  sovereigns,  of  the  moneys  of  the  said 
Edward  Young,  with  intent  then  and  there  to  cheat  and 
defraud  him  the  said  Edward  Young  of  the  same,  against 
the  statute  and  against  the  peace,  &c. 

It  appeared  in  evidence  that  the  prosecutor,  Edward 
Young,  having,  on  the  12th  July,  lost  a  mare  and  pony 
which  had  strayed  or  been  stolen  from  his  premises, 
went  to  Lincoln  in  search  of  them,  where  the  prisoner, 
who  was  a  horse-dealer,  pretending  to  a  poKce  officer, 
who  had  been  employed  to  search  after  the  mare  and 
pony,  that  he  knew  where  they  were,  desired  to  be  intro- 
duced to  the  prosecutor ;  the  prisoner,  on  being  introduced 
to  him  at  the  Black  Bull  public-house,  said  he  knew  where 
they  were,  and  would  tell  him  if  he  would  give  him  a 
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sovereign :  the  prosecutor  hesitated  to  give  the  sovereign^ 
and  referred  to  a  reward  he  had  offered  upon  conviction 
of  any  person  who  had  stolen  them,  and  offered  to  put 
the  sovereign  into  the  hands  of  the  police  officer  present, 
to  be  paid  over  to  the  prisoner  upon  the  mare  and  pony 
being  restored  to  him.    The  prisoner  refused  to  give  the 
information  unless  the  sovereign  was  deUvered  into  his 
own  hands;  whereupon  the  prosecutor  reluctantly  put 
two  half  sovereigns  into  his  right  hand,  which  the  prisoner 
immediately  put  into  his  pocket.    The  prosecutor  then 
required  the  prisoner  to  give  him  the  information  he  had 
promised,  which  he  refused  to  do,  or  to  return  the  money, 
saying  he  had  no  information  to  give  him.    The  prisoner 
used  very  violent  language,  thrust  his  fist  into  the  prose- 
cutor's face^  and  said  they  might  take  him  before  any 
magistrate  they  chose;    whereupon  th.ey  immediately 
took  him  before  the  mayor  of  the  city  of  Lincohi,  who, 
upon  the  prisoner  refusing  to  return  the  money,  com- 
mitted him  to  the  city  gaol  to  answer  the  charge  of 
obtaining  money  under  false  pretences.    The  jury  con- 
victed the  prisoner  of  the  offence ;  but  the  learned  judge 
having  scmie  doubt  whether  it  could  be  deemed  a  false 
pretence  according  to  the  true  construction  of  the  act  of 
7  &  8  G.  4,  c.  29,  s.  53,  passed  no  sentence,  and  reserved 
the  point  for  the  opinion  of  the  Judges,  whether  the 
conviction  could  be  sustained. 

See  GoodhalPs  Case^  Russ.  &  Ry .  C«  C.  R.  46 1 ,  and 
the  cases  collected  in  Archbold,  by  Jervis,  in  page  246, 
6th  edition. 

This  case  was  considered  in  Hilary  Term,  1836,  by 
Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Lord  Abingbr, 
C.  B.,  Park,  J.,  Littlebalk,  J.,  Gaselee,  J.,  Pabkb, 
B.,  BoLLAND,  B.,  Gurnet,  B,  and  Willi ams,  .  J,,  and 
they  held,  that'  the    indictment    should   have    stated 
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that  the  prisoner  pretended  be  knew  where  the  horses 
i^ere,  and  that  the  conviction  was  wrong* 


REX  V.  MARIA  ANN  UPCHURCH. 

A  eoolSMPikm  QbUined  from  a  servant  tbroagh  hopes  and  throats  held  out  b^  the  wife 

of  the  mastec  and  the  proseoutor  is  inadmiflsible. 

The  imsoner,  a  girl  aged  13,  was  indicted  and  tried 
before  Mr.  Baron  Paekb,  at  the  Summer  Assizes,  1835, 
at  Huntingdon,  for  a  misdemeanor,  in  attempting  to  set 
fire  to  her  master's  house. 

On  the  part  of  the  prosecution  it  was  stated,  that  the 
case  could  not  be  made  out  without  the  prisoner's  confes- 
sion, and  the  learned  Baron  received  it  in  evidence,  reserv- 
ing the  question  as  to  its  admissibility  for  the  consideration 
of  the  Judges.  The  prisoner  was  convicted,  but  the 
learned  Baron  deferred  passing  sentence. 

The  prisoner  was  a  domestic  servant  to  the  prosecutor, 
who  kept  a  beer-hsuae.  His  wife  hved  with  him,  and 
took  her  share  in  the  management  of  the  house.  After 
the  attempt  to  set  the  house  on  fire  was  discovered,  the 
prisoner  came  into  the  room  where  her  mistress  was,  in 
the  absence  of  the  prosecutor,  and  her  mistress  said  to 
her,  '^  Mary,  my  girl,  if  you  are  guilty  do  confess ;  it 
will  perhaps  save  your  neck :  you  will  have  to  go  to 
prison ;  if  William  H.''  (another  person  suspected,  and 
whom  the  prisoner  had  charged,)  *^  is  found  clear,  the 
guilt  will  fkll  on  you.''  She  made  no  answer.  The 
mistress  then  said,  "  Pray,  tell  me  if  you  did  it."  The 
prisoner  then  confessed. 

It  was  contended  on  the  part  of  the  prisoner,  that 

the  prosecutor's  wife  had  no  authority,  real  or  apparent, 

over  the  prisoner  so  as  to  hold  out  any  hope  which  could 
VOL.  I.  59 
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influence  the  prisoner  to  make  a  false  statement,  in  order 
that  her  Ufe  might  be  spared,  and  therefore  that  the 
confession  was  admissible,  and  Rex  v.  Hardwvck^  PhiUipe, 
on  Evidence,  105,  and  Rex  v.  Bou?,  Russ.  &  Ry.  153,  were 
cited. 
The  learned  Baron  reserved  the  point. 

In  Hilary  Term,  1836,  Lord  Dbmman,  C.  J.,  Tindal, 
C.  J.,  Lord  Abinger,  C.  B,,  Park,  Littledalb,  Gasrleb, 
Js.,  Parke,  Bolland,  Gurnet,  Bs.,  Williams,  J.,  met  and 
considered  this  case,  and  they  thought  the  confession 
ought  not  to  have  been  received. 

See  Am T.  Sbnfmt^mnpra^  410;  !!«»▼.  WtU,ncpra,  453. 


REX  V.  MARCUS  WARSHANER,  alias  MARCUS 
WARSOWER,  alias  MORDECAI  MOSES. 

An  indictment  under  the  11  6.  4,  &- 1  W.  4,  c  66,  s.  19,  for  fblonionely  haTin^io 
■eaBian  pUtee  npon  which  were  engraved  a  promiMory  note  for  payment  of  man^ 
of  a  foreign  prinee,  inaccorately  setting  out  the  note  in  the  foreign  language  aad 
the  tranBlation,  and  with  the  fac  similies  of  the  note  not  engroeaed  in  the  indict- 
ment hot  attached  thereto  on  paper,  is  bad.  Coonta  under  3  A^  3  W.  4,  e.  ItS, 
a.  9,  atating  the  plates  to  have  engraved  on  them,  in  the  Poliab  langOBg^  a 
promissory  note  for  payment  of  money,  to  wit,  for  the  'payment  of  five  florins 
purporting  to  be  a  promissory  note  ifor  the  payment  of  money  of  a  certain  ftceigii 
prince,  withoat  stating  the  value,  are  good  alter  verdict 

Thb  prisoner  was  tried  and  found  guilty  before  Mr. 
Justice  LiTTLBDALE,  at  the  Central  Criminal  Court  in 
December,  1835,  upon  an  indictment  containing  thirty-six 
counts. 

The  first  count  was  as  follows:  Central  Cri^ninal 
Court*  The  jurors  for  our  lord  the  king  upon  their 
oath  present,  that  Marcus  Warshaner,  of  the  parish 
of  St  Clement  Danes,   in   the   county  of  Middlesex, 
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labourer,  otherwise  called  Marcos  Warsower,  otherwise 
called  Mordecai  Moses,  heretofore,  that  is  to  say,  on 
the  9th  day  of  Nov^nber,  in  the  6th  year  of  the 
reign  of  oar  sovereign  Lord  William  the  Fourth,  by  the 
grace  of  God,  of  the  United  kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  &c.,  with  force  and 
arm9  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court, 
feloniously,  and  without  lawful  excuse,  did  knowingly 
haye  in  his  custody  and  possession  two  several  plates, 
upon  which  said  plates  was  then  and  there  engraved  and 
made  a  certain  promissory  note  for  payment  of  money 
of  a  certain  foreign  prince,  that  is  to  say,  of  Nicolas, 
then  being  king  of  a  certain  foreign  country  called 
Poland,  which  said  promissory  note  for  payment  of 
money  engraved  and  made  upon  the  said  plates  as 
aforesaid,  is  expressed  in  the  Polish  language,  and  is  on 
tbe  one  side  thereof  as  follows,  that  is  to  say : — 

Here  the  instrument  in  the  Polish  language  was  set  out. 

And  on  the  reverse  side  thereof  is  as  follows :- — 

Here  the  reverse  side  of  the  instrument  was  set  out  in 
the  Polish  language. 

And  which  said  promissory  note  so  engraved  and  made 
upon  the  said  plates  as  aforesaid,  being  translated  into 
the  EngUsh  language,  is  on  the  one  side  thereof  as 
foUows,  that  is  to  say : — 

Cash  note  of  the  kingdom  of  Poland. 

To  the  bearer  of  which  the  Exchange  Office  vnll  in 
comphance  with  the  royal  decree  of  the  15th  Ajml,  1823, 
pay  the  sum  oifiw  gilders  in  the  established  currency. 

This  note  will  be  received  in  all  the  government  estab- 
lishments. 

Royal  Commissary,  Royal  Commissary, 

Teofil  Szymanowski.  £  Plater. 

Cash  Note. 
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and  on  the  reverse  side  as  foUotvs,  that  is  to  say : — 

Five 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity. 

The  nineteenth  count  ^as  as  follows : — 

And  the  jurors  aforesaid,  upon  their  oath  aforedaid,  do 
further  present  that  said  Marcus  Warshaner,  othervose, 
&c.  (afterwards,  to  wit),  on  and  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  feloniously  and  without  lawful 
excuse,  did  knowingly  have  in  his  custody  and  possession^ 
two  other  plates  upon  which  said  last  mentioned  plates 
was  then  and  there  engraved  and  made  in  the  Polish 
language,  a  certain  other  promissory  note,  for  payment 
of  five  florins,  purporting  to  be  a  promissory  note  for 
pajrment  of  money  of  a  certain  foreign  prince,  that  is  to 
say  of  the  said  Nicolas  then  being  king  of  a  certain 
foreign  country  called  Poland  as  aforesaid,  agamst  the 
form  of  the  statute  in  that  case  made  and  provided  and 
against  the  peace  of  our  said  Lord  the  King,  his  crown 
and  dignity. 

The  other  counts  contained  varieties  not  necessary  to 
advert  to. 

The  counsel  for  the  prisoner  objected,  that  the  transla- 
tion of  the  note,  set  oat  in  the  PoUsh  language,  was  not 
accurate  and  complete. 

In  the  rim  and  margin  of  the  front  plate  of  the  note 
in  the  Polish  language,  were  certain  words  in  the  Polish 
language,  which  in  Enghsh  denoted  year  1824,  and  also 
certain  other  words  iiHiich  denoted  five  Jlorins.^^N one  of 
these  words  were  stated  in  the  translation  set  out  in  the 
first  count  of  the  indictment. 

It  appeared  in  evidence,  that  the  decree  of  1823, 
mentioned  in  the  body  of  the  note,  ordered  that  the 


RSX  «.  WARSHAKER^1836w  460 

notes  were  to  be  marked  of  the  year  1824  ;  and  directed 
that  the  year  1824  should  be  put  upon  them;  and  that 
the  other  msxksy  Jive  florins  in  the  margin  should  also  be 
put  upon  them,  and  that  the  words,  year  1824  and  flve 
florins  were  part  of  a  genuine  Polish  note,  and  that  a 
note  without  these  words  would  not  be  received  at  the 
goveminent  offices,  because  it  would  be  forged. 

The  counsel  for  the  prisoner  contended  as  to  the 
nineteenth  count  and  those  which  followed,  that  they 
were  not  sufficient,  and  that  the  statute  of  2  &  3  W.  4^ 
c.  123,  did  not  apply  to  such  a  case. 

The  learned  Judge  respited  the  judgment,  that  the 
opinion  of  the  Judges  might  be  taken. 

Those  counts  of  the  indictment  which  set  out  the 
notes,  had  not  the  fac  similes  of  the  notes  engrossed  on 
the  pcirchment ;  but  fac  similes  of  the  forged  notes  on 
blue  paper,  such  as  either  are  or  resemble  other  copies 
of  the  forged  notes,  were  sewed  with  thread  to  the 
parchment,  on  which  the  indictment  was  engrossed. 

This  case  was  considered  in  Hilaty  Term,  1836,  at  a 
meeting  of  all  the  Judges  (except  Vaughan,  J.,  Alderbon, 
B.,  and  Pattbson,  J,,)  when  all  the  counts  in  which  the 
fac  similes  of  the  notes  were  not  engrossed  on  the 
parchment  were  held  bad. 

Upon  the  nineteenth  and  subsequent  counts,  there 
was  a  difference  of  opinion  on  the  question  whether  the 
statement  that  the  notes  were  for  the  payment  of  money, 
to  wit,  five  florins^  was  sufficient,  without  showing  what 
monej  florins  were,  and  their  value.  Seven  judges  were 
of  opinion  it  was  not ;  but  at  a  subsequent  meeting  in 
the  same  term,  at  which  the  same  Judges,  except  Park, 
J.,  were  present,  the  defect  was  considered  to  be  cured 
by  the  7  G.  4,  c.  64,  s.  21,  the  offence  being  described 
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in  the  words  of  the  statute  (a)  and  the  conviction  wafl 
held  good« 

(a)  11  6. 4,aDd  1  W.4,  c.  66,  s.  19,  and  see 2  &  3  W.  4,  c.  123, 8.5. 


REX  v.  THOMAS  HARRIS* 

The  prisoner  was  tried  and  found  guilty  before  Mr. 
Justice  LiTTLEDALE,  at  the  Central  Criminal  Court,  in 
December,  1835,  upon  a  similar  indictment  containing 
thirty-two  counts :  some  were  for  forging,  and  the  rest 
for  uttering  foreign  notes.  Precisely  the  same  objections 
were  made  as  in  the  last  case,  and  the  same  decision  was 
come  to. 


REX  «.  ROBERT  BALLS. 

On  an  indictment  under  11  G.  4  and  1  W.  4,  c.  66,  a.  19,  for  engraving  or  utterii^ 
notes  of  a  foreign  prince,  evidence  of  a  recent  engraving  or  uttering  nodes  of 
another  foreign  prince  ia  admissible,  in  proof  of  a  guilty  knovriedge. 

The  prisoner  was  tried  and  found  guilty,  before  M n 
Justice  LiTTLEDALE,  at  the  Central  Criminal  Court,  in 
December,  1835,  upon  an  indictment  which  contained  32 
counts. 

Some  were  for  forging  and  others  for  uttering. 

The  first  16  counts  were  upon  notes  in  the  Polish 
language  with  the  translations ;  but  as  it  appeared  that 
the  translations  had  applied  to  a  different  set  of  notes 
from  those  set  out  in  the  indictment,  those  16  counts 
were  abandoned. 

The  21st  count  was  similar  to  that  set  out  in  Tisx  v. 
yVarshaner^  p.  468,  and  the  same  objections  were  made 


REX  e.  BALLS.— 1836.  471 

and  reserved  as  in  that  case,  and  decided  on  the  same 
grounds. 

The  note  on  which  the  indictment  was  founded,  was 

given  by  the  prisoner  to  one  of  the  witnesses,  called 

Flaum,  on  the  1  st  September,  1835.   Flaum  was  a  person 

who  had  been  sent  over  by  the  Austrian  Government, 

together  with  another  of  the  witnesses,  called  Saltzman, 

to   this   country  in  the  Summer  of  1835,  to  use  their 

endeavours  in  detecting  persons  implicated  in  the  forgery 

of  Austrian  notes.    In  support  of  the  scienter  as  to  this 

note,  the  prosecutor  gave  in  evidence  what  took  place  at 

a  meeting  on  24th  August  1835,  between  the  prisoner 

Balls,  Thomas  Harris,  and  a  person  called  Turner,  at 

which  Balls  agreed  with  Flaum  to  make  him  one  thousand 

Austrian  notes,  for  50  florins  each,  at  the  price  of  three 

shillings  for  each  note.    30/.  was  paid  by  Flaum  to  Balls 

in  advance,  and  30/.  was  to  be  reckoned  in  account. 

Harris  told  Flaum  that  the  notes  should  be  ready  in  six 

weeks  ;  Flaum  was  to  have  security  for  the  money,  and 

a  Bill  of  Exchange  was  drawn  by  Balls  upon  Turner,  which 

Turner  accepted,  and  Balls  signed  and  indorsed  the  biU, 

and  Harris  also  indorsed  it ;  this  evidence  was  objected 

to  by  the  counsel  for  the  prisoner,  as  it  was  a  transaction 

relative  to  Austrian  notes  which  were  of  quite  a  different 

description  from  Polish  notes,  and  besides  which,  no 

Austrian  notes  were  in  fact  made,  and  the  transaction 

took  place  a  week  before  the  1st  of  September. 

The  learned  Judge  admitted  the  evidence.  The  pro- 
secutor had  begun  his  case  by  proving,  that  in  September, 
1834,  the  prisoner  brought  to  an  engraver  a  front  plate 
already  engraved,  and  a  back  plate ;  the  back  plate  was 
not  found  to  answer,  and  the  engraver  got  another  back 
plate  which  the  prisoner  directed  the  engraver  to  engrave ; 
the  prisoner  who  as  well  as  the  engraver  was  ignorant 
of  the  Polish  language,  said  it  was  for  a  mining  ticket ; 
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REX  t>.  RICHARD  HALL. 

It  is  embexzlement  in  a  member  of  and  secretary  to  a  societj,  fraudulently  to  withhold 
money  received  from  a  member  to  be  paid  over  to  the  truBtees ;  and  lie  may  b« 
■tated,  to  be  the  clerk  and  servant  of  the  trustees,  and  the  money  may  be  prcpcfiy 
stated  to  be  their  property,  though  the  society  be  not  enrolled,  and  though  the  mooej 
ought  in  the  ordinary  coarse  to  have  been  received  by  a  steward. 

The  {prisoner  was  convicted  before  Mr.  Justice  Bosaii- 
quET,  at  the  Spring  Assizes,  1836,  at  Warwick,  upon  an 
indictment  which  charged  that,  he  being  employed  as  a 
clerk  and  servant  of  Frederick  Barber,  Abraham  AUport, 
and  Samuel  Haycock,  by  virtue  of  his  employ ment, 
received  60/.  10«.  lOd.  on  their  account,  and  embezzled 
the  same,  and  so  stole  the  said  money,  the  property  of 
his  said  masters  and  employers. 

The  prisoner  was  secretary  and  clerk  to  a  society  held 
at  his  house  in  Birmingham,  called  ^^  The  One  Hundred 
Pounds  and  Fifty  Pounds  Society,"  and  was  a  member 
of  that  society.  The  1st,  8th,  9th,  and  10th  articles  of 
the  society  are  as  follows  : — 

1st,  That  the  members  shall  hold  their  meetings  at  the 
house  of  Mr,  Richard  Hall,  No,  16,  Ltidgate  Hill,  Birming- 
ham, in  the  county  of  Warwick,  on  the  second  Tuesday 
in  every  month,  between  the  hours  of  half  past  seven  and 
nine  o'clock  in  the  evening  precisely,  from  the  day  of  the 
date  hereof  until  the  purposes  of  these  articles  are  effected, 
and  every  member  has  had  his  share  or  shares  out  of  this 
club,  and  shall  pay,  or  cause  to  be  paid,  to  the  stewards 
for  the  time  being  the  sum  of  twenty-six  shilUngs  for 
every  one  hundred  pounds  share,  and  the  sum  of  thirteen 
shillings  for  every  fifty  pounds  share  per  night,  which 
shall  be  paid  by  the  clerk  and  one  of  the  stewards  into 
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the  bank  of  Messrs.  Attwoods,  Spooner,  and  Co.,  Birming- 
ham, as  treasurers  of  this  society. 

Stb,  That  the  committee  shall  appoint  trustees, 
who  shaU  keep  a  banking  account,  and  sign  all  checks ; 
all  bond  notes  to  be  made  payable  to  such  trustees,  or 
their  order, 

9tb,  That  Mr.  Richard  Hall  be  appointed  secretary  to 
the  society,  with  such  salary  as  shall  be  agreed  upon  by 
the  committee ;  he  shall  keep  proper  books  of  account, 
in  which  shall  be  entered  the  just  and  true  particulars  of 
all  moneys  received  and  paid  on  account  of  this  society, 
which  shall  be  produced  every  club  night,  and  any 
member  shall  be  at  liberty  to  inspect  or  take  copies  from 
the  said  books.  The  clerk  shall  see  the  bonds  properly 
executed ;  he  shall  attend  in  the  club  room  every  club 
night ;  he  shall  call  the  committee  together,  giving  them 
three  clear  days'  notice  ;  he  shall  state  the  business  they 
are  called  upon,  and  give  the  Christian  and  surname, 
trade  and  residence  of  the  sureties  proposed  for  their 
consideration  and  inquiry.  The  clerk  to  be  always  on 
the  committee. 

10th,  That  two  stewards  be  appointed  from  time  to 
time,  in  the  order  their  names  are  subscribed  to  these 
presents,  who  shall  serve  three  months ;  they  shall  attend 
,  in  the  club  room  every  club  night  by  half  past  seven,  and 
produce  a  check  book,  or  forfeit  one  shilling ;  and  any 
member  neglecting  or  refusing  to  serve,  except  he  reside 
two  miles  from  the  club  room,  shall  forfeit  three  shillings, 
and  the  next  member  be  summoned  to  take  his  office. 
The  senior  steward  to  keep  the  check  book,  and  enter 
.  the  names  in  the  steward's  book ;  and  the  junior  steward 
to  collect  the  subscription  money  and  forfeits,  and  be 
accountable  for  all  deficiencies  and  bad  money  taken 
during  his  stewardship.  That  the  senior  steward  deliver 
the  check  book  to  the  next  member  in  rotation^  and  a 
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notice  to  the  senior  steward  and  junior  steward  within 
three  days  after  he  is  out  of  office,  or  forfeit  two  shillings. 
That  he  be  provided  with  a  list  of  eight  names  in  rotation 
to  deUver  with  the  book,  and  summon  any  member 
declining  to  serve  the  office  of  steward,  shall  send  a  notice 
of  the  same  to  the  clerk,  and  deliver  the  book,  notice,  and 
list  to  the  next  in  rotation  within  three  days,  or  forfeit 
two  shillings  and  sixpence.  That  the  secretary  and  one 
of  the  stewards  take  the  money  to  the  bank  the  same 
evening,  enclosing  a  note  of  the  money  sent. 

The  articles  of  the  socie^  were  not  enrolled.  The 
said  Frederick  Barber,  Abraham  Allport,  and  Samoel 
Haycock  were  the  trustees  of  the  said  society.  Two 
stewards  had  been  regularly  appointed  from  time  to  time 
from  the  commencement  of  the  society  till  within  a  few 
months  before  April,  1834,  but  no  stewards  had  heea 
appointed  in  the  year  1834,  the  prisoner  having  neglected 
to  summon  the  committee  as  he  ought  to  have  dcme, 
according  to  his  duty.  No  money  was  receivable  from 
the  members,  according  to  the  regulations  of  the  society, 
except  upon  club  nights;  and  when  there  were  stew- 
ards, the  course  of  business  was  for  the  members 
to  pay  their  contributions  to  the  junior  steward,  and 
for  him  to  hand  it  over  to  the  secretary,  who  took  an 
account  of  it  and  made  an  entry,  and  then  carried  the 
money,  accompanied  by  one  of  the  stewards  to^the  bank ; 
one  entry  only  of  the  amount  was  made  by  the  secretaiy, 
signifying  both  the  money  received  from  the  members 
and  paid  into  the  bank.  The  only  account  kept  at  the 
bank  stood  in  the  names  of  the  trustees. 

During  the  time  which  there  were  no  stewards,  the 
secretary  had  been  in  the  habit  of  receiving  the  money 
from  the  members  on  the  club  nights  and  carrying  it 
to  the  bank ;  on  the  8th  April,  1834,  being  one  of  the 
club  nights,  th^  prisoner  received  from  the  membevs 
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of  the  society,  the  sum  of  134/.  9^.  4d.  and  made  an  entry 
of  it  in  the  usual  way ;  of  tliis  sum  he  paid  into  the  bank 
73/,  18s,  6d.  only,  and  embezzled  the  remainder,  60/,  10«. 
lOi^. 

It  was  objected  on  the  part  of  the  prisoner : 

Isty  That  as  no  stewards  had  been  appointed,  the  money 
had  not  been  received  by  the  prisoner  by  virtue  of  his 
employment. 

2dly,  That  the  trustees  were  not  properly  described 
as  his  masters  and  employers. 

Sdly,  That  the  property  in  the  money  received  could 
not  properly  be  laid  as  the  property  of  the  trustees  espe- 
cially as  the  articles  had  not  been  enrolled. 

The  learned  Judge  overruled  the  objections,  but  respited 
the  judgment,  and  reserved  the  case  for  the  consideration 
of  the  Judges. 

This  case  was  considered  in  Easter  Term  1836,  by  all 
the  Judges,  (except  Gurnet,  B.  and  Williams,  J.^)  and 
they  were  unanimously  of  opinion  that  this  case  was 
governed  by  the  case  of  The  King  v.  Jenson^  suproj  page 
434,  and  they  held  the  conviction  good. 


REX  V.  BIRCHBNOUGH  and  Another. 

An  acquittal  on  an  indictment  (or  haying  been  present  aiding  and  abetting  in  a  felonj, 
is  no  bar  to  indictment,  charging  the  party  aa  aocessary  before  the  fiict 

LomsA  Plant  was  indicted  and  tried  at  the  Summer 
Assizes,  1834,  at  Chester,  before  Lord  Dbnman,  C.  J.,  for 
the  wilful  murder  of  her  child,  and  Thomas  Birchenough 
for  having  been  present  aiding  and  abetting  her  in  the  said 
murder.  She  was  found  guilty ;  he  was  acquitted. 

They  were  arraigned  on  a  second  indictment,  in  which 
she  was  charged  with  the  murder,  he  as  an  accessary 
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before  the  fact.     He  pleaded  autre  fois  acquit^  referriiig 
to  his  acquittal  on  the  first  indictment. 

The  prosecutor  demurred ;  and  on  argument,  the 
learned  Lord  Chief  Justice  thought  the  plea  bad,  and 
directed  the  prisoner  to  plead  to  the  indictment,  bat 
reserved  the  point. 

The  prisoner  as  well  as  Louisa  Plant,  pleaded  Not 
Guilty,  and  both  were  tried  and  found  guilty. 

The  question  submitted  to  the  learned  Judges  was, 
whether  the  plea  oi  autre  fois  acquit  was  good. 

1st  Hale's  Pleas  of  the  Crown,  626,  and  2d  vol.  244 ; 
Rex  V.  Russell^  supra,  356 ;  Rex  v.  Gray^  {coram  Colb- 
RIDGB,  J.,)  7  C.  &  P.  164. 

This  was  argued  in  Michaelmas  Term,  1836,  before 
all  the  Judges  (except  Park,  J.)  by, 

Cottingham,  for  prisoner. 

The  acquittal  in  the  former  case  is  a  bar  to  this  indict- 
ment.   There  are  strong  authorities  in  support  of  this 
position  in  1  Hale's  P.  C.  626.    It  is  expressly  laid  down 
^^  that  if  A.  be  indicted  as  principal  and  acquitted,  he 
shall  not  be  indicted  as  accessary  before,  and  if  he  be, 
he  may  plead  his  former  acquittal  in  bar,  for  it  is  in 
substance  the  same  offence.     And  Stamforde  and  several 
other  ancient  authorities  are  cited ;  the  distinction  there 
taken,  is  between  accessaries  before,  and  accessaries  after 
the  fact.     And  the  same  doctrine  is  repeated  in  2  Hale, 
224.     In    Foster's    Crown    Law,  p.   361,    the    same 
doctrine  is  laid  down,  though  the  passage  commences 
with  "  It  seemeth  to  be  agreed,  upon  what  grounds 
I  know  not,"  and  it  is  true  that  the  author  goes  on 
to  give  reasons  against  the  doctrine,  though  he  admits 
it  to  be  law.    The  doctrine  is  carried  on  and  adopt- 
ed    by  Hawkins,    b.    2,    c.    35,    s.   11,  where,   after 
saying  that  an  acquittal  as  principal  is  no  bar  to  a 
charge  as  accessary  after  the  fact,  he  says,  ^  that  it 
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is  holden  in  many  books  of  good  authority  contrary  to 
what  is  admitted  to  have  been  the  ancient  law,  that  the 
aequittal  of  a  man  as  principal  is  a  good  bar  of  a  subse- 
quent prosecution  against  him  as  accessary  before.    For 
it  is  said  that  such  an  accessary  is  in  some  measure  guilty 
of  the  fact,  and  therefore,  that  an  acquittal  which  clears 
a  man  from  being  guitly  of  the  fact,  doth  by  consequence, 
clear  him  from  being  such  an  accessary.     And  this  seems 
reasonable,  upon  the  supposition  that  a  man  may  be 
found  guilty  of  an  indictment  against  him  as  principal, 
upon  evidence  which  only  proves  him  to  have  been  acces- 
sary before."    It  is  true  that  Hawkins  goes  on  to  give 
reasons  and  some  authorities  against  the  position. 

Since  the  statute  7  G.  4,  c.  64,  s.  9,  the  accessary 
before  the  fact  is  liable  to  be  tried  before  the  principal 
felcHi,  but  that  will  not  affect  the  question  whether  the 
prisoner  was  put  in  jeopardy  on  the  former  indictment  ? 
It  is  a  maxim  that  a  party  shall  not  be  twice  put  in 
jeopardy  for  the  same  offence.  Here  the  prosecutor  has 
elected  to  treat  him  as  a  principal,  and  has  offered  his 
evidence  on  that  charge,  and  the  ^ame  evidence  was 
repeated  on  the  second  charge. 

The  case  in  Kelynge,  25,  is  an  express  judgment  on 
the  point. 

Gurnet,  B.  referred  to  and  read  part  of  the  judgment 
in  Rex  v.  Vandercomb^  2  East,  P.  C.  519. — ^**  The  question 
is,  whether  the  several  offences  described  in  the  two 
indictments  can  be  said  to  be  the  same  V^ 

^  Unless  the  first  indictment  was  such  as  the  prisoner 
might  have  been  convicted  upon,  by  proof  of  the  facts 
contained  in  the  secpnd  indictment,  an  acquittal  on  the 
first  indictment  can  be  no  bar  to  the  second.'' . 

The  Judges  were  unanimously  of  opinion  that  the  plea 
of  autre  fois  acquit  was  properly  overruled,  and  that  the 
subsequent  conviction  was  good. 
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RBX  t).  FRANCES  DOUGLAS,  Spinster. 

If  tbe  mother  etvues  the  body  of  her  child  to  be  eecietlj  buried  with  a  Tiew  to 
the  birth,  she  may  be  convicted  of  concealment  under  9  6.  4,  c.  3l«  s.  34,  thoofk 
•he  may  have  previooaly  allowed  the  birth  to  be  known  to  some  penona. 

Thb  prisoner  and  one  Robert  Hall  were  tried  before 
Mr.  Justice  Gaseleb,  at  the  Central  Criminal  Court,  at 
the  October  Sessions,  1836,  in  the  pr^ence  of  Vaughan, 
J.,  BotLAND,  B.,  and  the  Recorder,  upon  an  indictment 
which  charged  them  with  the  murder  of  a  female  child 
(which  the  indictment  stated  the  female  prisoner  to  have 
been  big  with  and  brought  forth  alive,  not  stating  it  to 
have  been  a  bastard),  by  throwing  it  into  a  privy,  whereby 
it  was  suffocated* 

The  jury  acquitted  them  of  the  murder,  whereupon 
they  were  desired  to  inquire  whether  the  female  pri- 
soner was  guilty  of  endeavouring  to  conceal  the  birth ; 
The  facts  were,  that  the  male  prisoner  and  the  female 
had  been  living  together  for  some  time,  and  that  on  the 
night  of  the  9th,  or  rather  about  four  in  the  morning 
of  the  10th  October,  she  was  delivered  of  the  child,  in 
the  presence  of  the  male  prisoner,  who  was  the  father 
of  it,  and  who,  with  his  two  Bons,  aged  14,  and  10,  all 
slept  on  the  same  pallet  with  her,  up  four  pair  of  stairs ; 
and  that  the  male  prisoner  very  soon  afterwards  put  the 
child  (which  had  not  been  separated  from  the  afterbirth), 
into  a  pan,  carried  it  down  stairs  into  the  cellar,  and 
threw  the  whole  into  the  privy,  the  female  prisoner 
remaining  in  bed  up  stairs.  She  was  proved  to  have  said 
she  knew  it  was  to  be  done. 

It  was  proved  that  the  fact  of  her  being  with  child  was 
some  time  before  her  delivery  known  by  her  mother. 
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who  lived  at  some  distance,  and  that  it  was  apparent  to 
other  ivomen.  No  female  was  present  at  the  deUvery; 
one  had  been  sent  for  at  the  commencement  of  the  labour, 
about  twelve  at  night,  but  was  so  ill  she  could  not  attend, 
there  were  no  clothes  prepared,  or  other  provisions  made, 
but  the  parties  were  in  a  state  of  the  most  abject  poverty 
and  destitution. 

The  prisoner's  counsel  contended  upon  the  authority  of 
of  Peai^s  cascy  before  the  late  Mr.  Justice  Heath,  at 
Exeter ;  The  King  v.  Higley,  4  Car.  &  P.  366,  and  other 
cases  which  will  be  found  in  1  Russell,  475,  and  Roscoe, 
295,  6,  that  she  could  not,  under  these  circumstances,  be 
convicted  of  concealment ;  but  it  being  doubted  whether 
these  cases  would  be  now  considered  law,  it  was  agreed 
that  the  opinion  of  the  jury  should  be  taken  upon  the  fact, 
and  if  it  should  be  adverse  to  the  prisoner,  the  sentence 
should  be  respited,  and  the  question  reserved. 

The  jury  found  her  guilty  of  endeavouring  to  conceal 

the  birth.  The  questions  for  the  opinion  of  the  judges  were, 

Ist.  Whether  there  was  evidence  to  convict  her  as  a 

principal. 

2dly,  Whether  in  point  of  law,  the  conviction  was  good. 

This  case  was  argued  at  a  meeting  of  all  the  Judges, 
except  Park,  J.,  in  Michaelmas  Term,  1836,  by 

Clarksofif  for  the  prisoner. 

The  evidence  of  conceaUng  the  birth  was  not  sufficient 
to  have  been  left  to  the  jury  against  the  female  prisoner. 
It  is  important  to  attend  to  the  alteration  of  the  terms 
used  in  the  different  acts  of  parliament  relating  to  this 
subject.  The  21  Jac.  1,  c  27,  enacts,  ^^  that  if  any  woman 
be  delivered  of  any  issue  of  her  body,  male  or  female, 
which  being  bom  alive,  should,  by  the  laws  of  this  realm, 
be  a  bastard,  and  that  she  endeavour  privately,  either  by 
drowning  or  secret  burying,  or  any  other  way,  either  by 

VOL.  I.  61 
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herself  or  the  procuring  of  others  so  to  conceal  the  death 
thereof,  she  shall  suffer  death,  as  in  case  of  murder," 
dz;c«  The  43  G.  3,  c.  58,  repeals  that  act,  and  makeft 
the  offence  to  be,  to  endeavour,  by  secret  burying  or 
otherwise  to  conceal  the  birth  of  the  child.  And  in  9 
G.  4,  c.  31,  s.  14,  the  words  are,  ^^  shall  by  secret  boiyiiig 
or  otherwise  disposing  of  the  dead  body  of  the  said  child, 
endeavour  to  conceal  the  birth  thereof.^'  If  it  appear 
diat  the  attempt  was  to  conceal  the  death,  the  birth  not 
having  been  concealed,  as  the  law  stands  now  that  is 
no  offence.  Here  the  whole  evidence  goes  to  show  that 
the  birth  was  not  concealed,  and  the  act  of  the  accomplice 
in  burying  the  child,  which  undoubtedly  may  be  taken  to 
be  the  act  of  the  prisoner,  only  goes  to  show  an  endeavoar 
to  conceal  the  death.  After  the  case  of  Rex  v.  ComewaUj 
Russ.  &  Ry.  336,  it  must  be  allowed  that  the  knowledge 
and  presence  of  an  accomplice  merely,  will  not  exonerate 
a  party  of  the  charge  of  concealing.  But  in  that  case 
the  prisoner  denied  the  birth.  In  this  case  the  birth 
was  never  denied.  The  pregnancy  was  palpable ;  the 
mother  was  communicated  with,  and  a  neighbour  sent  for 
in  the  time  of  parturition.  The  evidence,  therefore, 
applies  only  to  an  endeavour  to  conceal  the  death. 

Parke,  B. — Must  not  the  fact  be  taken  that  she  secretly 
disposed  of  the  body  ?  If  she  did  so,  not  from  inabiUty 
to  procure  Christian  burial,  but  with  intent  to  conceal  one 
of  the  proofs  of  the  birth,  that  would  be  evidence  of  the 
offence  within  the  statute. 

Alubrson,  B. — It  is  impossible  to  contend  there  is 
not  some  evidence,  however  slight,  and  if  so,  how 
can  we  set  aside  the  verdict  of  the  jury  ?  That  would 
be  converting  this  into  a  court  for  granting  new  trials 
in  criminal  cases — a  practice  which  I,  for  one,  will 
protest  against. 

Clarkson  was  proceeding  in  his  argument,  vdien  Lord 
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D&NMAN,  C.  J.,  after  communicating  privately  with  the 
other  Judges,  stopped  him. 

The  Judges  were  of  opinicm  that  the  communication 
made  to  other  persons  wa&  only  evidence  but  no  bar,  and 
that  the  conviction  was  good ;  but  they  recommended  a 
pardon. 


REX  t;.  PETER  MARTIN. 

A  ooont  in  fbrgery  Mtting  out  ta  an  aequittanoe  an  infoioa  of  goods  loi^  vith  tiw 
word  settled  at  the  foot  and  aigned  with  a  name  in  full  ia  good,  witboot  any  aver- 
ment of  the  meaning  of  the  word  Mettled, 

A  count  charging  the  uttering  a  forged  receipt  simply  it  good. 

If  a  person  giTOs  his  employer  a  ibrged  receipt  lor  roooey  with  intsnl  to  make  the 
employer  believe  that  money  already  obtained  has  been  applied  in  a  certain  way,  he 
is  guilty  of  uttering,  though  there  is  no  such  person  as  that  whose  receipt  it  purports 
to  be. 

This  was  an  indictment  tried  before  Mr.  Justice 
Patteson,  at  the  Summer  Assizes,  1836,  for  Gloucester- 
shire. 

The  2nd  count  charged  the  prisoner  with  uttering 
(knowing  it  to  be  forged)  the  following  acquittance  for 
money,  viz. 

"  May  4,  Mr.  Martin, — Bought  of  Laing  and  Sony 
"  Wholesale  Druggists^  Bristol. 
^^  6  Quarts  of  settledated  striking  acid. 
"  Settled  £4:0:0.  Saml.  Hughbs  Wblsh.*' 

The  4th  count  was  for  uttering  a  forged  receipt  for 
4/.,  with  like  intent  (not  setting  out  the  instrument.) 

The  prisoner  was  the  manager  of  a  tanning  business 
in  Gloucester,  belonging  to  Miss  Elizabeth  Welsh,  which 
she  had  been  induced  to  purchase  by  the  representations 
of  the  prisoner,  that  he  could  conduct  it  for  her  so  as  to 
yield  her  a  good  profit,  and  maintain  himself  and  his 
family.    He  was  her  servant,  at  weekly  wages,    ^e 
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knew  nothing  whatever  of  the  nature  or  conduct  of  the 
business,  and  trusted  entirely  to  him. 

It  appeared  that  on  the  3d  of  May  the  prisoner  toU 
Miss  Welsh  that  the  trade  was  bad,  and  that  there  vas 
so  much  money  going  out,  and  so  little  coming  in,  that 
he  was  ashamed  to  ask  for  any,  but  if  she  would  let  him 
have  4/.  he  could  procure  a  liquid  which  would  save  a 
great  deal  of  money  in  bark ;  that  there  was  a  person 
going  to  Bristol,  and  it  could  only  be  procured  there  or 
in  London.  She  let  him  have  the  4/.  On  the  5th  of 
May  the  prisoner  gave  her  the  document  in  question,  and 
said  it  was  the  receipt  for  the  essence  he  had  purchased 
in  Bristol. 

The  words  in  Italics  were  printed,  the  rest  written. 

It  was  proved  that  no  such  firm  as  Laing  and  Son 
existed,  nor  any  such  person  as  Hughes,  connected  with 
any  druggist  at  Bristol,  nor  any  such  article  as  settle- 
dated  striking  acid ;  and  the  document  was  proved  to 
have  been  printed  in  Gloucester,  the  manuscript  being 
taken  to  the  printer  by  the  prisoner's  daughter,  a  child 
whom  he  called,  and  who  ^wore  that  she  was  sent  by  a 
gentleman  whom  she  did  not  know,  in  her  father's 
presence.  The  handwriting  to  the  receipt  was  not  proved, 
so  that  the  1st  and  3d  counts  (for  forging)  were  not 
sustained.  Several  objections  were  taken  by  Busby  and 
Graves  for  the  prisoner. 

1st,  That  there  is  no  averment  in  the  2nd  count  as  to 
the  meaning  of  the  word  "  settled,''  for  which  they 
cited  Rex  v.  Thompson,  2  Leach,  910,  2  Russ.  464, 
which  was  decided  on  the  words  of  2  G.  2,  c.  25, 
being  the  same  which  are  used  in  the  present  statute, 
11  G.  2,  and  W.  4,  c.  66,  s.  10.  They  also  said  that 
the  word  "settled,"  if  it  means  any  thing,  means  a 
receipt,  as  was  held  in  2  Esp.  621,  Spawforth,  g.  t. 
v.  Alexander  J  on  the  Stamp  Act,  35  G.   3,  c.  55,  s. 
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7.  Now,  as  the  legislature  must  be  taken  to  mean 
different  things  by  "  receipt"  and  "  acquittance,"  it  could 
not  be  an  acquittance ;  but  the  Court  cannot  say  it  is  a 
receipt,  for  want  of  an  averment,  according  to  Thompson? 8 
Case.    They  cited  also  Rex  y.  Barton^  supra,  141. 

2dly,  That  the  fourth  count  did  not  cure  the  defect,  for 
that  count  is  framed  on  2  &  3  \^  4,  c.  123,  s.  3,  which 
enacts,  that  the  document  may  be  described  in  such  a 
manner  as  would  sustain  a  count  for  larceny ;  it  applies, 
therefore,  to  such  things  only  as  are  the  subjects  of 
larceny.  Now,  a  receipt  is  not  the  subject  of  larceny, 
either  at  common  law  or  by  the  words  of  any  statute. 

3dly,  They  objected  that  there  was  no  evidence  of 
intent  to  defraud  Miss  Welsh ;  she  had  already  parted 
with  her  money  under  a  false  representation,  and  the 
offence,  if  any,  was  that  of  obtaining  money  under  false 
pretences.  They  distinguished  Rex  v.  Sheppard^  Russ. 
&  Ry.  169,  because  there  the  money  was  given  at  the 
same  time  that  the  receipt  was  produced  :  here  nothing 
was  ever  said  about  a  receipt  at  the  time  of  obtaining 
the  money ;  and  the  giving  it  afterwards  was  the  mere 
voluntary  act  of  the  prisoner,  and  could  not  in  any  way 
defraud  Miss  Welsh. 

It  was  answered  that  the  prisoner  was  accountable 
to  Miss  Welsh  for  the  application  of  the  4/.  to  the  purpose 
for  which  he  had  obtained  it,  and  therefore  that  the 
forged  receipt  was  part  of  the  fraud. 

The  learned  Judge  was  of  that  opinion,  and  told  the 
jury  that  if  they  believed  the  prisoner  to  have  uttered  the 
forged  receipt  for  the  purpose  of  deceiving  Miss  Welsh 
into  a  belief  that  he  had  applied  the  4/.  to  the  purpose 
for  which  he  had  obtained  it,  such  purpose  being  a  mere 
pretence  and  fraud,  they  might  find  him  guilty  of  uttering 
it  with  intent  to  defraud  her. 

The  jury  found  the  prisoner  guilty,  and  the  learned 
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^^  Apply  confidentially  by  letters,  post  paid,  to  Mr. 
Blake,  No.  44,  Haymarket,  London." 

Mr.  Jenner,  the  prosecutor,  who  had  read  the  adTe^ 
tisement,  wrote  a  letter,  addressed  to  Mr.  Blake,  44 
Haymarket,  of  which  the  following  is  a  copy : 

"Sir, — ^Perceiving  by  your  advertisement  in  the 
Morning  Post,  that  you  have  money  to  advance  on 
personal  security,  and  being  anxious  to  borrow  500/. 
for  one  year  immediately,  I  should  feel  obliged  by  yoor 
informing  me  what  interest  you  will  require,  and  what 
expenses  would  be  incurred  by  me  in  borrowing  that 
sum.  If  you  would  take  the  trouble  of  writing  me  foil 
particulars,  I  shall  be  obliged,  and  if  they  are  such  as  I 
can  agree  to,  I  will  come  up  to  town  to-morrow  (Friday) 
afternoon. 

"  I  am.  Sir,  your  obedient  servant, 

"  Charles  H.  Jenner. 

^^  Direct,  &c.,  Chislehurst,  Kent. 
"July  31,  1836." 

On  the  next  day  Mr.  Jenner  met  the  prisoner  at 
Chislehurst,  who  did  not  then  mention  his  name,  but 
assented  to  the  name  of  Blake.  Mr.  Jenner  told  bim 
he  wanted  money ;  the  prisoner  asked  what  sum ;  Mr. 
Jenner  said  200/.  for  one  twelvemontli,  and  some 
discussion  arose  as  to  Mr.  Jenner's  means  of  repaying 
it.  The  prisoner  said  he  had  the  money,  and  appointed 
to  meet  Mr.  Jenner  the  next  day  in  London,  aod 
he  was  to  have  the  use  of  the  money  at  5  per  cent 
interest  for  a  twelvemonth.  Mr.  Jenner,  on  the  23d, 
saw  the  prisoner,  who  took  from  his  pocket*book  a 
stamped  piece  of  paper,  and  he  wrote  something  on 
the  upper  corner  of  it  on  the  left  hand  which  Mr. 
Jenner  could  not  then  distinguish,  and  which  he  handed 
to  Mr.  Jenner,  and  requested  him  to  write  on  it 
*^  accepted,'^    and   his    name,   which    Mr.  Jenner  did 
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and  also  wrote  on  it,  ^  at  the  Bank  of  England,*^  the 
prisoner  having  requested  him  to  make  it  payable  there : 
Mr.  Jenner  had  no  account  at  the  Bank  of  England,  but 
intended  to  open  an  account  there  before  his  acceptance 
became  due. 

When  Mr.  Jenner  wrote  his  acceptance,  he  did  not 

notice  the  writing  which  the  prisoner  put  upon  the  bill, 

nor  did  he  notice  there  was  any  writing  there.    The 

prisoner  said  he  should  leave  Mr.  Jenner  for  some  pur* 

pose,  which  he  stated.   Mr.  Jenner  said,  ^^  Then  of  course 

you  will  leave  the  check  with  me.^'    The  prisoner  said 

that  was  unnecessary,  and  said,  *^  To  show  you  there 

can  be  nothing  wrong,  there  are  the  figures  denoting 

200/.  written  in  the  corner.^'    At  that  time  Mr.  Jenner 

had  his  acceptance  in  his  hand.  He  looked  at  the  corner, 

and  he  observed  written  in  the  comer  £200 ;  an  £  and 

and  3,  and  two  noughts ;  he  was  not  certain  it  denoted 

200/.    He  observed  the  prisoner  writing  on  the  check. 

Which  figures  denoting  200/.,  Mr.  Jenner  stated  in  his 

evidence,  must  have  been  written  before  Mr.  Jenner  wrote 

his  acceptance.    The  prisoner  then  took  the  check  away, 

and  the  parties  were  to  meet  at  the  Bank  Coffee-house 

in  half  an  hour.    Mr.  Jenner  went  there,  but  the  prisoner 

did  not  come.    Mr.  Jenner  stated  in  his  evidence  that 

at  the  time  he  wrote  the  letter  in  which  he  mentioned 

500/.,  he  mentioned  that  as  a  nominal  sum,  wishing  to 

know  what  the  expense  of  that  might  be,  not  having 

exactly  made  up  his  mind  when  he  wrote,  what  sum  he 

wanted ;  but  it  did  not  appear  that  he  gave  that  explana* 

tion  to  the  prisoner.    Mr.  Jenner  also  stated  in  his 

evidence  that  he  never  gave  the  prisoner  any  authority  to 

fill  up  that  paper  for  a  greater  sum  than  200/.  $  but  it  did 

not  appear  that  he  made  any  such  distinct  declaration  to 

the  prisoner. 

VOL.  u  62 
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Early  in  the  month  of  August,  the  prisoner  saw  a 
person  of  the  name  of  Edwards,  and  told  him  that  he  had 
an  acceptance  of  Mr.  Jenner's  for  500/,  which  he  wished 
him  to  buy ;  and  at  a  subsequent  time  Edwards  agreed 
to  buy  the  bill  for  five  shillings  in  the  pound :  he  then 
saw  it  for  the  first  time,  and  it  was  perfectly  blank,  with 
the  exception  of  the  acceptance,  and  there  was  a  stamp 
on  it;  but  he  noticed  a  stain  on  the  left  hand  upper 
comer,  and  on  this  being  remarked  to  the  prisoner,  be 
said  it  was  as  he  had  received  it.  When  Edwards  agreed 
to  give  five  shillings  in  the  pound  for  the  bill,  it  was  to  be 
drawn  and  indorsed.  On  the  13th  of  August  the  prisoner 
and  Edwards  met,  and  the  prisoner  produced  the  accept- 
ance in  the  same  state  that  Edwards  had  seen  it  before. 
Edwards  then  paid  him  the  money,  a  50/.  bank  n  Jte,  and 
two  checks,  one  for  25/.  the  other  for  50/. ;  and  Edwards 
was  to  pay  him  50/.  more  if  the  bill  was  paid  at  maturity, 
or  in  the  event  of  his  getting  a  fresh  security :  the  prisoner 
then  delivered  the  blank  acceptance  to  Edwards,  which 
he  kept  about  ten  days,  and  then  he  met  the  prisoner 
again,  and  gave  him  the  blank  acceptance  to  be  drawn 
and  indorsed,  and  on  the  following  day  the  prisoner  pro- 
duced the  blank  acceptance,  with  the  name  of  C.  Taylor 
as  drawer  and  C.  Taylor  as  indorser ;  nothing  else  was 
then  written :  Edwards  then  desired  the  prisoner  to  draw 
the  body  of  the  bill,  which  he  did.  Edwards  made  some 
observations  on  the  bill  being  for  500/.  The  prisoner 
produced  the  letter  from  Mr.  Jenner,  of  the  21st  July, 
before  stated,  in  corroboration  that  the  bill  was  for  500/. 
E>lwards  stated  that  he  did  not  know  the  circumstances 
relating  to  the  bill  till  it  was  delivered  to  him  filled  up. 

It  was  proved  that  an  acid  had  been  used  on 
that  part  of  the  paper  where  the  stain  was,  and  that 
an  acid   applied   there  would  have  the  effect  of  dis- 
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charging  ink ;  but  the  persons  who  gave  evidence  as  to 
the  acid  did  not  prove  what  had  been  there  before  the 
acid  was  apphed. 

The  learned  Judge  told  the  jury,  in  case  they  should 
find  the  prisoner  guilty,  to  say  whether  they  were  of 
opinion  that  the  figures  denoting  200/«  were  in  the  comer 
of  the  paper  when  it  was  taken  away  by  the  prisoner 
from  Mr.  Jenner :  and  whether  the  authority  to  fill  up 
the  bill  was  confined  to  200/. 

The  jury,  after  they  had  found  the  prisoner  guilty, 
stated,  that  they  were  of  opinion  that  the  figures  denoting 
200/.  were  in  the  comer  of  the  paper  when  it  was  taken 
away  by  the  prisoner  from  Mr.  Jenner,  and  also  that  the 
authority  to  fill  up  the  bill  was  confined  to  200/. 

The  learned  .Judge  doubted  whether  the  offence 
amounted  to  forgery,  and  respited  the  judgment,  in  order 
to  take  the  opinion  of  the  Judges. 

This  case  was  argued  in  Hilary  Term,  1837,  at  a 
meeting  of  all  the  Judges  (except  Littledalb,  J., 
BosANquBT,  J.,  and  Gurney,  B.)  by 

Cunvood,  for  the  prisoner.  The  prisoner  is  improperly 
convicted.  The  facts  amount  to  no  more  than  a  fraud, 
and  do  not  constitute  the  legal  crime  of  forgery.  The 
prisoner  had  authority  to  draw  a  bill,  which  the  prose- 
cutor had  accepted ;  he  has  drawn  the  bill,  but  for  a 
greater  amount  than  he  had  authority  for.  A  mere 
excess  of  a  lawful  authority  is  a  fraud  only,  and  not 
forgery.  In  order  properly  to  apply  the  law  to  the  facts 
of  this  case,  it  is  important  to  look  at  the  nature  and 
definition  of  a  bill  of  exchange,  and  it  will  appear  that 
the  200/.  said  to  have  been  placed  in  figures  was  no  part  of 
this  bill  as  handed  over  to  the  prisoner.  A  bill  of  exchange 
is  defined  in  the  books  (a)  as  an  open  letter  of  request, 

(•)  Chitfy  oo  Bills,  f.  1. 
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or  an  order  from  one  person  to  another,  desiring  the  latter 
to  pay  on  account  of  the  former  a  sum  of  money  therein 
mentioned  to  a  third  person.    The  sura  must  be  writtoi 
and  expressed  in  the  body  of  the  bill.    The  figures  in  the 
margin  are  no  part  of  the  bill,  (a)    If  the  sum  mentioned 
in  the  body  of  the  bill  exceeded  the  sum  in  figures,  there 
can  be  no  doubt  that  the  acceptor  would  be  liable  for  the 
sum  in  the  body  of  the  bill,  not  that  in  the  margin  ;  and 
Lord  Abingbr  has  ruled  at  Nisi  Prius  that  the  figures  in 
the  margin  are  no  part  of  the  bill.    It  is  important  to 
establish  this,  that  the  case  may  be  freed  from  a  difficulty 
improperly  introduced  into  it,  by  the  supposition  that  the 
figures  limit  the  acceptance.    The  case  is  merely  one  of 
a  blank  acceptance ;  and  the  prisoner  having  authority 
yerbally  given  to  fill  up  the  bill  for  200/.,  draws  and  fills 
it  up  for    500/.      The    books   are    barren  of    cases 
immediately    applicable,    but    there   are    certainly  no 
authorities  to   show  a   mere   excess  of  authority  in 
drawing  a  bill  to  be  a  forgery.    The  nearest  case  is  that 
in  Noy's  Reports,  101,  where  it  is  said  to  have  been 
held,  that  if  he  that  writes  a  will  omits  a  thing  that 
was  appointed  to  be  put  in,  that  is  not  forgery;  but 
if  the  devise  had  been  to  A.  for  life,  the  remainder 
to  B.  in  fee,  and  he  that  writes  the  will  omits  the 
estate  for  life  to  A.,  by  which  the  fee  is  presently  to 
B«,  that  is  forgery.     The  same  case  is  reported  in 
Moore's  Reports,  759.    It  appears  to  be  a  decision  of 
the  Star  Chamber,  and  not  entitled  to  the  weight  of 
a  modem  decision,  it  being  well  known  that  that  Court 
did  not  hold  itself  bound  by  strict  rules  of  law,  but 
resorted  to  maxims  of  expediency.    Such  a  decision 
will  not   be    much    respected,    unless    found  to    rest 
on  correct   principles.      It  is   certainly  strange    that 

(a)  See  Cbittj  on  Billa,  ^    ^Ma'«  Com,  3  Eurt,  F.  C  95L 


RfeX  V.  flART^18S7.  493 

a  bare  omission  of  a  legacy  in  a  will  which  one  is 
instructed  to  make  should  not  be  forgery,  while  an  omis- 
sion which  causes  a  material  alteration  in  a  devise  to 
another  should  be  forgery.    The  doctrine  seems  to  have 
been  adopted  in  all  the  text  books,  but  in  all  is  referable 
to  the  case  in  Noy,  and  can  be  entitled  to  no  greater 
weight  than  that  case  is  entitled  to.    And  that  case  seems 
contradicted  by  the  case  of  Sir  John  Morvin^s  mll^  repor- 
ted in  Dyer,  288,  where  it  was  held  to  be  no  forgery 
under  5  Eliz.  c.  15,  to  insert  a  devise  without  authority ; 
though  the  contrary  is  erroneously  laid  down  as  law  in  3 
Inst.  170,  on  the  authority  of  the  case  in  Dyer.    It  must 
be  admitted  to  be  forgery  at  common  law  to  aflSx  a 
genuine  signature  to  a  wrong  instrument,  as  in  the  case 
put  by  Sir  E.  Coke,  of  applying  the  signature  of  a  letter 
to  a  release.    But  here  the  signature  is  genuine,  and 
applied  to  an  instrument  for  which  it  was  intended.    It 
was  meant  for  the  acceptance  of  a  bill  of  exchange,  and 
is  so  used,  only  for  a  larger  amount  than  intended.    This 
case  is  analogous  to  the  cases  of  embezzlement  by  ser- 
vants, which  at  common  law  are  not  larceny ;  they  are 
so  made  by  statute.    There  the  servant  had  authority  to 
receive,  but  not  to  retain.    It  is  of  importance  to  keep 
the  boundaries  of  offences  clear  and  distinct.    The  line 
between  fraud  and  forgery  is  clearly  marked,  and  ought 
to  be  so  kept.    There  is  no  direct  authority  for  ranging 
this  fraud  within  the  definition  of  forgery,  and  there  is  no 
principle  on  which  it  can  be  said  to  be  necessarily  so 
classed.    It  ought  not,  therefore,  to  be  so  held. 

The  Judges  were  unanimously  of  opinion  that  the 
filling  up  the  bill  for  500/.,  the  prisoner  having  no  autho- 
rity beyond  200/.,  was  a  false  making  of  a  bill  for  500/., 
and  that  the  conviction  was  therefore  right. 
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REX  V.  THOMAS  ALLEN. 


Laroeny  eommttied  ob  boud  bd  Engluh  ■hip  lying  in  a  ri? er  ia  China  ii  withb  tbi 

jorisdiction  of  tho  Central  Criminal  Coort 


The  prisoner  was  tried  before  J.  Mirbhousb,  Esq^ 
Common  Serjeant,  in  November,  1836,  at  the  Central 
Criminal  Court. 

He  was  a  sailor  in  the  Aurora  of  London,  and  found 
guilty  of  stealing  three  chests  of  tea  out  of  that  vessel, 
when  lying  off  Wampu,  in  China.  It  was  proved  that 
the  vessel,  in  the  river  at  Wampu,^  was  twenty  or  thirty 
miles  from  the  sea, 

Clark  son  objected,  that  the  offence  was  not  conamitted 
on .  the  high  seas,  within  the  jurisdiction  of  the  Centml 
Criminal  Court. 

Phillips^  for  the  prosecution,  gave  no  evidence  as  to 
the  tide  flowing  or  otherwise  at  the  place  where  the 
vessel  lay. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges  (except  Littlbdalb,  J.,  Bosan^uet,  J.,  and  Gui- 
NBY,  B.),  in  Hilary  Term,  1837,  and  they  were  unani- 
mously of  opinion  that  the  conviction  was  right,  the  place 
being  one  where  great  ships  go. 


See  4  &  5  W.  4,  c.  36,  a.  22,  whereby  joriBdiction  is  given  to  the  Central  Crioiod 
Court,  over  offencei  on  the  high  aeaa,  and  other  places  within  the  jarisdidka  of  the 
admiralty.    See  also  Hear  ▼.  Deparpo,  I  Taun.  26. 
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At  a  meeting  c^  twelve  of  the  Judges,  for  the  purpose 
of  choosing  the  Spring  Circuit  of  1837,  (Littlbdale,  J., 
BoSANquBT,  J.,  and  Colbridob,  J.  being  absent  from 
indisposition,)  a  discussion  took  place  as  to  some  points 
which  were  thought  likely  to  occur  at  the  assizes,  in  con- 
sequence of  the  recent  act  .for  allowing  prisoners,  indicted 
for  felony,  to  make  full  defence  by  counsel;  and  the 
foHowing  seemed  to  be  the  course  of  practice  which  the 
Judges  present  thought  it  would  be  most  advisable  to 
adopt : — 

1  •  That  where  a  witness  for  the  Crown  has  made  a 
deposition  before  a  magistrate,  he  cannot,  upon  his  cross- 
examination  by  the  prisoner's  counsel,  be  asked  whether 
he  did  or  did  not,  in  his  deposition,  make  such  or  such  a 
statement,  until  the  deposition  itself  has  been  read,  in  order 
to  manifest  whether  such  statement  is  or  is  not  contained 
therein ;  and  that  such  deposition  must  be  read  as  part 
of  the  evidence  of  the  cross-examining  counsel. 

2.  That,  after  such  deposition  has  been  read,  the  pri- 
soner's counsel  may  proceed  in  his  cross-examination  of 
the  witness  as  to  any  supposed  contradiction  or  variance 
between  the  testimony  of  the  witness  in  Court  and  his 
former  deposition ;  after  which  counsel  for  the  prosecution 
may  re-examine  the  witness,  and  after  the  prisoner's 
counsel  has  addressed  the  jury,  will  be  entitled  to  the 
reply.  And  in  case  the  counsel  for  the  prisoner  comments 
upon  any  supposed  variance  or  contradiction,  without 
having  read  the  deposition,  the  Court  may  direct  it  to  be 
read,  and  the  counsel  for  the  prosecution  will  be  entitled 
to  the  reply  upon  it. 
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3.  That  the  witness  cannot,  in  cross-examination  be 
compelled  to  answer,  whether  he  did  or  did  not  make 
such  or  such  a  statement  before  the  magistrate,  until  after 
his  deposition  has  been  read,  and  it  appears  that  it 
contains  no  mention  of  such  statement.  In  that  eTeot 
the  counsel  for  the  prisoner  may  proceed  with  his  crosSF- 
examination ;  and  if  the  witness  admits  such  statement 
to  have  been  made,  he  may  comment  upon  such  omissicMi 
or  upon  the  effect  of  it  upon  the  other  part  of  the  testi- 
mony ;  or  if  the  witness  denies  that  he  made  such  state* 
ment,  the  counsel  for  the  prisoner  may  then,  if  such 
statement  be  material  to  the  matter  in  issue,  call  witnesses 
to  prove  that  he  made  such  statement.  But  in  either 
events  the  reading  of  the  deposition  is  the  prisoner's 
evidence,  and  the  counsel  for  the  prosecution  will  be 
entitled  to  reply* 

4.  If  the  only  evidence  called,  on  the  part  of  the 
prisoner,  is  evidence  to  character,  although  the  counsel 
for  the  prosecution  is  entitled  to  -  the  reply,  it  will  be  a 
matter  for  his  discretion  whether  he  will  use  it  or  not. 
Cases  may  occur  in  which  it  may  be  fit  and  proper  so 
to  do* 

5.  In  cases  of  public  prosecutions  for  felony,  instituted 
by  the  Crown,  the  law  officers  of  the  Crown,  and  those 
who  represent  them,  are  in  strictness,  entitled  to  the 
reply,  although  no  evidence  is  produced  on  the  part  of  the 
prisoner. 
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THE    PRINCIPAL   MATTERS. 


ABORTION. 

It  is  an  answer  to  an  indictment  in  the  second  section  of 
48  G.  3,  c  56,  for  the  single  felony,  that  the  woman 
was  not  pregnant.    Rezv.  Scudder.  PsLge  216 

ACCEPTANCE. 

See  Forgery,  7,  16.    UTTE^iiiro,  3. 

An  indictment  under  11  6.  4,  and  1  W.  4,  c.  66,  s.  3,  for 
uttering  a  forged  bill  of  exchange,  is  not  supported  by 
proof  of  uttering  a  bill  of  which  the  acceptance  only  is 
forged.  The  indictment  ^must  charge  the  uttering  the 
forged  acceptance.    Rex  v.  HonoelL  406 

ACCESSARY. 

See  pRiffoiPAii  and  Aocessart.    Felo  de  Se. 

ACCOMPLICE. 
«See  Felo  db  Se. 

ACCOUNT,  CREDIT  IN. 
See  False  Prstehces,  1. 

ACQUITTANCE. 
See  Foroert,  15. 

APPIRMATION. 
See  Quaker,  2. 

A  quaker  is  not  a  good  juryman  on  his  affirmation.  Rex 
V.  Robert  Channens.  874 

AGISTMENT. 

See  LarcekTi  18. 
Vol.  1.  63 
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ARSON — continued. 

On  an  indictment  for  setting  fire  to  a  stack  of  pulse,  a 
mistake  as  to  the  name  of  the  place  v^here  the  offence 
was  committed  is  immaterial :  the  charge  is  transitory, 
not  local. 

Upon  a  statute  which  makes  it  capital  to  set  fire  to  a 
stack  of  pulse,  it  is  sufficient  to  state  that  the  prisoner 
set  fire  to  a  stack  of  beans.  The  judges  will  take  notice 
that  beans  are  pulse.  Rex  v.  Woodward.  Page  323 

5.  An  open  shed  in  a  farm-yard,  composed  of  upright 
posts  supporting  pieces  of  wood  laid  across  them,  and 
covered  with  straw  as  a  roof,  is  an  outhouse  within 
the  meaning  of  7  &  8  6.  4,  c.  30,  s.  %  To  constitute 
a  setting  on  fire,  it  is  not  necessary  that  any  flame 
should  be  visible.    Rex  v.  Stallion.  398 

6.  An  indictment  for  firing  a  stack  of  straw  is  not  sup- 
ported by  proof  of  firing  a  stack  of  haulm.  Rex  r. 
Tottenham.  461 

ASPORTATION. 

See  County,  1.  3.  Larceity,  1.  Stealing  from  thk 
Person.    Sheepstealino,  L 

If  a  larceny  be  committed  out  of  the  kingdom,  though 
within  the  Kang's  dominions,  bringing  the  things 
stolen  into  this  kingdom,  will  not  make  it  larceny 
here.    Rex  v.  Prowes.  349 

ASSAULT. 

Making  a  female  patient  strip  naked  under  the  pretence 
that  the  defendant,  a  medical  man,  cannot  otherwise 
judge  of  her  ilbess  is,  if  he  himself  takes  ofifher  clothes, 
an  assault    Rex  v.  RorinskL  19 

ASSES. 

See  Cattle,  1. 

AUTRE  POIS  ACQUIT- 

1.  Plea  by  one  prisoner,  indicted  singly  for  receiving  stolen 
goods,  of  autre  foi$  acquit,  under  an  indictment 
against  him  and  four  others,  on  which  one  wasr  con- 
victed, and  the  prisoner  and  the  three  others  were 
acquitted,  held  good.    Rex  v.  Dann.  ^ 

2.  An  acquittal  of  an  indictment  for  having  been  pre- 
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AUTRE  POIS  ACQJjrr--^<antinued. 

sent  aiding  and  abetting  in  a  felony,  is  no  bar  to  indict- 
ment charging  the  party,  as  accessary  before  the  fact. 
Rex  V.  Burchenough.  Page  477 

BAILEE. 

See  Larceny,.  5.  15.  18. 

BANKER. 

Obtaining  credit  in  account  from  the  party's  own  banker, 
by  drawing  a  bill  on  a  person  on  whom  the  party  has% 
no  right  to  draw,,  and  which  has  no  chance  of  being 
paid,  is  not  within  7  &  8  G.  4,  c.  29,  s.  53,  though  the 
banker  pays  money  for  him  in  consequence  thereof,  to 
an  extent  he  would  not  otherwise  have  done.  Rex  v. 
fFaveU.  224 

BANKRUPT. 

On  an  indictment  against  a  bankrupt  for  concealing  his 
effects ;  if  the  evidence  is  that  the  bankrupt  on  his  last 
examination  stated  that  a  book  given  in  by  him  contained 
an  account  of  all  his  efiects,  it  is  incumbent  on  the  pro^ 
secutor  to  produce  the  book,  or  account  for  it,  that  it 
may  be  seen  whether  that  book  mentions  the  property 
or  not.    Rex  v.  Evani.  70 

BASTARD. 

See  Murder,  6.  7. 

1.  Indictment  for  murder  of  a  female  bastard  child,  whose 
name  to  the  jurors  was  unknown.  The  child  had  not 
been  baptized,  but  the  prisoner  had  said  she  should  like 
it  to  be  called  Mary  Ann,  had  called  it  Mary  Ann,  at 
another  time  little  Mary.  The  father  was  a  baptist,  the 
child  illegitimate :  V 

Held,  that  the  child  had  not  acquired  a  name  by  reputation, 
and  the  indictment  good.    Rex  v.  Smith.  402 

2.  An  illegitimate  child  had  been  luiptized  by  the  name  of 
Eliza,  without  any  surname,  was  described  in  an  indict- 
ment as  Eliza  Waters,  Waters  being  the  name  of  her 
mother:  Held  a  misdescription,  the  child  not  having 
acquired  such  name  by  reputation.    Rex  v.  Waters.  457 
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BIGAMY. 

See  Marriage. 

1.  On  an  indictment  for  bigamy,  if  the  first  marriage  was  in 
Ireland,  it  is  no  objection  that  it  ^as  by  license,  when 
one  of  the  parties  was  under  age,  and  that  there  was  no 
consent  of  parents,  unless  such  marriage  was  vacated 
on  that  ground  within  a  year,  under  9  G.  2,  c.  11,  the 
Irish  Marriage  Act.    Rez  v.  Jacobs.  Page  140 

2.  Indictment  for  bigamy  committed  in  one  county,  found 
by  a  jury  of  another  where  prisoner  was  apprehended, 
must  state  that  fact.    Rex  v.  JFraser.  407 

BILLS  OP  EXCHANGE. 

See  Forgery. 

Indictment  for  uttering  a  forged  bill  of  exchange  set  out, 
''  a  4  mois  de  datepar  cette  lettre  de  change  a  I'ordre  de 
nous-m6me  la  somme  de  500  livres  sterling/'  and  trans- 
lated, "  at  four  months  date  by  his  bill  of  exchange,  the 
order  of  ourselves,  the  sum  of  five  hundred  pounds 
sterling :"  held  good.    Rex  v.  Szudurskie.,  429 

BLACK  ACT. 

Asses  are  "  cattle"  within  the  meaning  of  the  9  G.  1,  c  22^ 
See  4  6.  4,  c.  54,  s.  2.     Rex  v.  Whitney.  3 

BOUNDARIES. 
See  County,  2. 

BREAKING. 

1.  If  the  sash  of  a  window  be  partly  open,  but  not  suffi' 
ciently  so  to  admit  a  person,^  raising  it  so  as  to  admit 
a  person  is  not  a  breaking  of  the  house.    Rex  Y.Smitk, 

178 

2.  Removing  the  fastening  of  a  window,  by  the  hand  intro- 
duced through  a  broken  pane  of  the  window,  and  thereby 
opening  the  window  and  entering  is  a  breaking.  Espe- 
cially if  the  removal  could  not  have  been  effected  with- 
out breaking  more  of  the  glass.  Rex  v.  Robimon,  and 
another.  327 

3.  Lifting  the  flap  of  a  cellar  usually  kept  down  by  its  own 
weight  is  a  sufficient  breaking  for  the  purpose  of  bar- 
glary.    Rex  v.  George  RusselL  377 
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BURGLARY. 

See  Dwelling-house.    Breaking,  1,  2,  3. 

1*  If  a  servant  lives  in  a  house  of  his  master's,  at  a  yearly 
rent,  the  house  cannot  be  described  as  the  master's  house, 
though  it  is  on  the  premises  where  the  master's  business 
is  carried  on,  abd  although  the  servant  has  it  because  of 
his  service.    Rex  v.  Jarvis  and  another.  Page  7 

2.  An  outhouse  in  the  yard  of  a  dwelling-house,  will  be 
parcel  of  the  dwelling-house,  if  the  yard  is  inclosed, 
though  the  occupier  has  another  dwelling-house,  open- 
ing in  the  yard,  and  he  lets  such  dwelling-house,  with 
certain  easements  in  the  yard.  Rex  v.  Walkrs  and 
others.  13 

3.  Though  a  servant  live  rent-free  for  the  purpose  of 
his  service,  in  a  house  provided  for  that  purpose,  yet 
if  he  has  the  exclusive  possession,  and  it  is  not  parcel 
of  any  premises  which  his  master  occupies,  it  may  be 
described  as  the  house  of  the  servant ;  especially  if  the 
house  belongs  not  to  his  master,  but  to  some  person 
paramount  his  master,  as  in  the  case  of  the  toll  collec- 
tor's house  occupied  by  the  servant  of  the  lessee  of  the 
tolls  for  the  purpose  of  collecting  the  tolls.  Rex  v. 
Cornfield  and  another.  42 

4.  Throwingjup  a  window,  and  introducing  an  instrument 
between  such  window  and  an  inside  shutter  to  force 
open  the  shutter,  if  the  hand,  or  some  part  of  it,  is  not 
within  the  window,  is  not  a  sufficient  entry  to  constitute 
burglary.    Rex  v.  Rtut  and  another.  183 

BURNING. 
See  Arson. 

CAPTION. 

See  Quakers. 

CATTUB. 

See  Maiming. 

Asses  are  cattle  within  the  meaning  of  9  G.  1,  c.  22.  See 
4  G.  4,  c.  54,  s.  2.    Rex  v.  Whitney.  3 

CENTRAL  CRIMINAL  COURT. 
See  Jurisdiction,  2. 
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CERTIORARI. 

See  Costs. 

CHALLENGE  TO  THE  PANEL. 

Upon  a  challenge  for  cause,  the  person  making  the  challenge 
,  must  be  prepared  to  prove  the  cause.  On  an  indictmeat 
on  9  G.  1,  c.  22,  for  setting  fire  to  a  bam ;  in  support  of 
a  challenge  to  the  panel,  because  the  sheriff  is  an  inha- 
bitant of  the  hundred,  it  is  necessary  to  prove  that  the 
notice  has  been  given  within  two  days  of  the  lajury,  and 
that  the  examination  has  been  delivered  which  the  statute 
requires.    Rex  v.  Savage.  Page  51 

CHEQUE. 

Prisoner  occasionally  employed  as  a  clerk  to  prosecutors ; 
having  received  from  them  a  cheque  on  their  bankers^ 
payable  to  a  creditor,  for  the  purpose  of  giving  it  to  the 
creditor,  appropriated  it  to  his  own  use :  Held,  larceny 

'    of  the  cheque.    Rex  v.  Metcalf.  433 

CLERGY. 

See  Inoicthent,  9.  . 

If  a  prisoner  does  not  pray  his  clergy  in  a  clei^yable 
felony,  and  sentence  of  death  is  passed  upon  him^  be 
may  be  brought  up  at  a  subsequent  assizes,  and  have  his 
clergy.     Rex  v.  Armstrong  and  another.  21 

CLERK. 

See  Embezzlbment. 

COIN, 

See  Uttering,  1. 

1.  The  statute  8  &  9  W.  3,  c.  26,  in  that  part  which  relates 
to  instruments  to  mark  the  edges,  is  not  confined  to  such 
instruments  as  were  in  use  when  that  act  was  passed ; 
it  extends  to  newly  invented  instruments  which  wil 
produce  the  same  e&ct  Nor  is  it  confined  to  such 
instruments  as,  used  by  the  hand,  unconnected  with  any 
other  power,  will  produce  the  effect  A  dollar  mark- 
ing the  edge,  by  having  the  coin  forced  through  it  by 
machinery,  is  an  instrument  within  the    act,    though 
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COIN — continued. 

this  mode  of  marking  the  edges  is  of  modern  invention. 
Rex  V.  Mxre.  Page  122 

2.  In  a  conviction  of  two  separate  offences  of  uttering 
counterfeit  coin,  in  two  counts  one  judgment  for  two 
years'  imprisonment,  under  2  W.  4,  c.  34,  s.  7,  is  bad. 
Rex  V.  Rcbinscn.  413 

CONCEALMENT. 

1.  If  the  mother  causes  the  body  of  her  child  to  be 
secretly  buried  with  intent  to  conceal  the  birth,  she 
may  be  convicted  of  concealment,  though  she  may 
have  previously  allowed  the  birth  to  be  known.  Rex  v. 
Douglas.  480 

CONFESSION. 

See   EviDBiTGE,    11,    12,    13.      Principal    akd    Acces- 

SART,  3. 

1.  A  confession  obtained,  toithout  threat  arpremise^  from 
a  boy  14  years  old,  by  questions  put  by  a  polioe^ofllceri 
in  whose  custody  the  boy  was,  on  a  charge  of  felony, 
and  when  he  had  no  food  for  nearly  a  whole  day,  held 
rightly  received.    Rex  v.  Thornton.  27 

2.  A  confession  made  in  consequence  of  persuasion  by  a 
clergyman,  not  with  any  view  of  temporal  benefit,  is 
admissible.    Rex  v.  GUham.  186 

CONTRA  PORMAM,  PACEM,  &c. 
See  Indictment,  18,  24. 
A  bad  conclusion  of  contra  pacem  is  as  no  contra  pacenif 

and  is  cured  by  7  &  8  G.  4,  c.   64,  s.  20.     Rex  v. 

Chalmers.  352 

CORPORATIONS. 

See  iNDlCTMfilfT,  1. 

COSTS. 

Upon  an  indictment  for  a  riot,  removed  by  the  prosecu- 
tors by  certiorari  into  the  Court  of  King's  Bench,  and 
tried  at  Nisi  Prius,  the  prosecutor  and  witnesses  are 
not  entitled  to  costs  under  7  G.  4,  c  64.    Rex  v.  John 
son  and  others.  173 

COUNSEL. 

See  Memorakovm.  494 

Vol.  I.  64 
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COUNTY. 

1.  If  a  man  steal  in  a  county  and  carry  into  another^  it 
will  be  larceny  in  the  latter,  though  the  goods  are  not 
carried  into  the  latter  county  until  long  after  the 
original  theft.    Rex  v.  Parkin.  ^^g^  ^ 

3.  The  provision  in  7  6.  4,  c.  64,  s.  12,  as  to  offences 
committed  within  500  yards  of  the  boundaries  of  comi- 
ties, is  confined  to  county  boundaries,  and  to  proaeco- 
tions  in  counties.  It  does  not  apply  to  prosecutions  in 
limited  jurisdictions.    Rex  v.  fVehh.  175 

3.  Indictment  for  stealing  two  horses  in  Kent  The  only 
evidence  of  stealing  in  Kent  was,  that  the  constable 
having  taken  the  prisoner  in  Surry,  and  the  prisoner 
having  offered,  on  some  pretence,  to  go  to  a  place  in 
Kent,  the  constable  and  prisoner  rode  the  horses  there, 
and  the  prisoner  escaped,  leaving  the  horse  with  the 
constable :  Held  not  sufficient    Rex  v.  Simmands.    406 

CREDIT. 

See  FaiiSb  Pretences,  1. 

CUTTING. 

See  Arrest.    IirnicTXEVT,  2.    Provocation. 

1.  An  indictment  under  43  6.  3,  c.  58,  for  cutting  and 
maimiiig,  with  intent  to  murder  and  disable,  is  not 
supported  by  evidence  of  a  cutting  with  intent  to  pro- 
duce temporary  disability  in  a  person  lawfully  appre- 
hending the  prisoner.    Rex  v.  Boyce.  29 

2.  On  an  indictment  for  cutting  and  maiming  with  intent 
to  do  grievous  bodily  harm,  a  prisoner  may  be  con- 
victed whose  main  and  principal  intent  was  to  prevent 
his  lawful  apprehension ;  if,  in  order  to  effect  the  latter 
intent,  he  also  intended  to  murder,  do  grievous  bodily 
harm,  &c.    Rex  v.  Gillow.  85 

3.  On  an  indictment  for  maliciously  cutting,  malice  against 
the  individual  cut  is  not  essential,  general  malice  is 
sufficient;  an  intent  to  do  grievous  bodily  harm  is 
sufficient,  though  the  cut  was  slight  and  not  in  a  vital 
part ;  the  question  is  not  what  the  wound  is,  but  what 
is  intended.     Rex  v.  Hunt  93 

4«  The  prisoner  was  indicted  for  cutting  and  maiming,  with 
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CUTTING — continued. 

intent  to  prevent  his  apprehension  for  an  offence  for 
which  he  was  liable  to  be  apprehended,  to  wit,  for  that 
he  did  violently  assault  and  beat  A.  B.  The  prisoner 
was  taken  before  the  magistrate  by  the  prosecutor  on 
a  warrant  directed  to  him  for  an  assault,  and  ordered 
to  find  bail,  which  he  refused  to  do ;  and  whilst  the 
commitment  was  making  out,  escaped.  The  prosecatort 
by  verbal  directions  of  the  magistrates,  pursued  the 
prisoner,  and  in  attempting  to  apprehend  him,  was  cut 
by  him :  Held  well  convicted,  and  that  the  offence  was 
rightly  described.    Rex  v.  Williams.  Page  387 

5.  A  constable  who  had  verbal  directions  from  the  magis- 
trates to  apprehend  all  persons  playing  at  thimble-rig, 
attempting  to  apprehend  the  prisoner  and  his  companions 
playing  at  thimble-rig  in  a  public  fair.  The  constable, 
with  assistance  took  one  of  the  party,  but  the  prisoner 
and  the  rest  rescued  him,  and  got  off.  In  the  evening 
of  the  same  day,  the  constable  found  the  prisoner  in  a 
public  house,  not  having  been  able  to  find  him  before, 
and  endeavoured  to  apprehend  him,  stating  it  was  for 
what  he  had  been  doing  in  the  fair.  The  prisoner 
escaped  into  a  privy,  and  the  constable  called  the  pro* 
secutor  to  his  assistance,  and  together  they  broke  open  the 
privy  door,  and  endeavoured  to  take  the  prisoner,  who 
thereupon  stabbed  the  prosecutor.  A  conviction  for 
feloniously  cutting  and  maiming  was  held  wrong.  Rex 
V.  Gardener.  890 

6.  A  conviction  on  indictment  for  malicioui^ly  cutting  a 
police  officer,  with  intent  to  resist  and  prevent  the  arrest 
and  detainer  of  prisoner  for  a  certain  offence  for  which 
he  was  liable  by  law  to  be  apprehended  and  detained,  viz* 
for  committing  damage  and  injury  upon  certain  plants 
and  roots  in  a  garden,  &c.,  held  good.    Rex  v.  FroMcr. 

419 

DEED. 

What.     Rex  v.  FaunUeroy.  69 

DEER. 

See  EviDfiNCB,  6. 
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DEMAND,  Felonious. 
See  IffDiCTXfiNTy  5. 

DWELLING-HOUSE. 

See  Ansoifi  1,  2.    Burglary,  1,2,  3.     Breakiitg,  1. 

1.  If  a  servant  lives  in  a  house  of  his  master's  at  a  yearly 
rent,  the  house  cannot  be  described  as  the  master's 
house,  though  it  is  on  the  premises  "where  the  master's 
business  is  carried  on,  and  although  the  servant  has  it 
because  of  his  service.    Rex  v.  Jarvis,  P^ge  7 

2.  If  two  or  more  rent  of  the  owner  different  parts  of  same 
house,  so  as  to  have  amongst  them  the  whole  house,  and 
the  owner  does  not  reserve  or  occupy  any  part,  the 
separate  part  of  each  may  be  described  as  the  dweUing- 
house  of  each.    Rex  v.  Bailey.  28 

3.  Property  left  by  mistake  at  a  house,  and  delivered  to 
the  occupier  under  the  supposition  that  it  was  for  one  of 
the  persons  in  the  house,  is  entitled  to  the  protection  of 
the  house,  so  as  to  make  the  stealing  of  it,  if  of  40$. 
value,  by  a  lodger  therein,  under  pretence  that  it  is  his, 
a  capital  ofience.    Rex  v.  CarrolL  89 

4.  Though  a  servant  live  rent  free  in  a  house  belonging 
to  his  master,  and  his  master  pay  the  taxes,  and  the 
master's  business  be  carried  on  in  the  house,  yet  if  the 
servant  and  his  family  be  the  only  persons  who  sleep 
in  the  house,  and  the  part  in  which  the  master's  business 
is  carried  on  be  at  all  times  open  to  those  parts  in  which 
the  servant  lives,  it  may  be  stated  as  the  servant's  hooset 
though  the  only  part  entered  by  the  thief  were  that  in 
which  the  master's  business  was  carried  on.  Rex  v. 
WiU.  248 

5.  A  room  in  a  dwelling-house,  occupied  therewith,  and 
under  the  same  roof,  shall  be  deemed  part  of  the  dwell- 
ing house,  thought  it  has  a  separate  outer  door,  and  no 
internal  communication  with  the  rest  of  the  house.  Rex 
V.  Burrowes.  274 

6.  A  house,  the  joint  property  of  partners  in  trade,  and 
in  which  their  business  is  carried  on,  may  be  described 
as  the  dwelling-house  of  all  the  partners,  though  only  one 
of  them  reside  in  it.    Rex  v.  Athea.  329 

7.  A  house  may  be  described  as  in  the  possession  of  the 
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DWELLING-HOUSE— conttnueA 

actual  occupier,  though  his  possession  be  wrongful  Rex 
V.  Wallis.  Page  344 

8.  Indictment  for  stealing  a  copper  pipe  fixed  to  the  dwell- 
ing house  of  A.  and  B^  is  not  supported  by  proof  of 
stealing  a  pipe  fixed  to  two  rooms  of  which  A.  and  B.  are 
separate  tenants  in  the  same  house.    Rex  v.  Pinch.   418 

DYING  DECLARATION. 
See  EviDEifGB,  1. 

ELECTION. 

See  EviDfiNOEy  4.    IirnicTMBifT,  6,  10,  19. 

EMBEZZLEMENT. 

See  IwDicTMEVT,  1.     Savhtos  Bank,  1, 2. 

1.  A  servant  sent  by  his  master  to  get  change  for  a  note,  &c. 
who  embezzles  the  change  is  not  liable  at  common  law 
for  stealing  the  change,  but  must  be  indicted  under  the 
39  G.  3,  c.  85.    Rex  v.  Sullens.  129 

2.  In  an  indictment  under  the  7  &  8  G.  4,  c.  29,  s.  47,  the 
person  employed  to  collect  the  sacrament-money  from 
the  communicants  is  not  the  servant  of  the  minister, 
churchwardens,  or  poor.    Rex  v.  Burton,  237 

8.  Embezzlement  by  a  man  who  is  neither  clerk  nor  servant, 
nor  in  any  respect  under  the  control  of  the  person  by 
whom  he  is,  in  a  single  instance  only,  requested  to 
receive  money,  is  not  punishable  under  7  &  8  G.  4,  c. 
^,  s.  49,  he  does  not  come  within  the  description  of 
clerk  or  servant,  or  a  person  employed  for  the  purpose 
of,  or  in  the  capacity  of  a  clerk  or  servant.  Rex  v. 
Mttietm.  259 

4.  If  the  property  embezzled  by  a  clerk,  &c.,  has  been  in 
the  possession  of  the  master,  or  any  of  his  other  servants, 
the  case  is  not  within  the  statute  7  &  8  G.  4,  c.  29,  s. 
47.    Rex  V.  Murray.  276 

5.  Embezzlement  of  money  by  a  servant  not  authorized  to 
receive  it,  is  not  within  7  &  8  G.  4,  c.  29,  s.  47.  Rex  v. 
Thorley.  343 

6.  A  servant  may  be  found  guilty  of  embezzlement,  though 
he  is  not  a  general  servant,  and  is  employed  to  receive 
in  a  single  instance  only.    Rex  v.  Hughes.  370 
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EMSEZ2LEWSNT— continued. 

1.  An  indictment  for  6mbe2zlement  may  be  supported  since 
7  &  8  G.  4,  c.  29,  s.  4,  by  proof  of  a  general  deficiency 
of  money  that  ought  to  be  forthcoming,  without  showing 
any  particular  sum  received  and  not  accounted  for.  Rex 
V.  Grcves.  Page  447 

ENTERING. 

See  Burglary,  4. 

EVIDENCE. 

See  Arson.  Bastard.  Bankrupt.  Coin,  1.  Confsssion. 
Cutting,  I,  2.  Indiotmbnt,  17.  Foro£ry,  5,  d.  9, 10. 
15.  Poaching.  Principal  and  Accessary,  3.  Shkep- 
stealing,  1,  2,  3.    Variance.    Wound. 

1.  The  declarations  of  the  deceased  made  on  the  day  he 
was  wounded,  and  when  he  believed  he  should  not 
recover,  held  admissible,  though  he  did  not  die  until 
eleven  days  afterwards,  and  though  the  surgeon  did  not 
think  his  case  hopeless,  and  continued  to  tell  him  so 
until  the  time  of  his  death.  Rex  v.  Mostley  and  ano- 
ther. 97 

2.  On  an  indictment  for  perjury  committed  on  the  trial  of 
a  cause,  it  is  sufficient  to  go  to  the  jury  if  a  witness  states 
from  recollection  the  evidence  the  defendant  gave,  though 
he  did  not  take  it  down  in  writing,  and  cannot  say  with 
certainty  that  it  was  all  the  evidence  the  defendant  gave, 
if  he  can  say  with  certainty  that  it  was  all  he  gave  on 
that  point,  and  that  he  said  nothing  to  qualify  it.  Rtx 
V.  Rowley.  Ill 

3.  On  an  indictment  for  sending  a  threatening  letter,  the 
prisoner's  declarations  of  the  meaning  of  the  letter  are 
admissible  evidence.    Rex  v.  Tucker  the  Younger.   134 

4.  In  an  indictment  for  stealing  several  articles,  it  is  do 
ground  for  confining  the  prosecutor's  proof  to  some 
of  the  articles  that  they  might  have  been,  and  probably 
were,  stolen  at  different  times,  if  they  might  have  been 
stolen  all  at  once.  But  on  an  indictment  against  a 
receiver  for  receiving  several  articles,  if  it  appear  that 
they  were  received. at  different  timesi  the  prosecutor 
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may  be  put  to  his  election.  But  evidence  may  be  given 
of  all  the  receipts  for  the  purpose  of  proving  guilty 
knowledge  in  the  receiving,  at  least  of  all  prior  to  that 
on  which  the  prosecutor  elects  to  proceed.  Rex  v. 
Dunn  and  another.  P&go  146 

5.  On  an  indictment  on  57  6.  3,  c.  90,  for  having  entered 
a  given  close,  with  an  intent  there  to  kill  game,  and 
being  there  found  armed,  it  is  necessary  to  prove  an 
entry  with  that  intent  into  the  close  specified.  But 
qusere,  wh^her  it  is  necessary  he  should  have  such  an 
intent  in  the  place  in  which  he  is  found  armed,  unless  so 
stated  in  the  indictment    Rex  v.  Barham.  151 

6.  On  an  indictment  on  42  6.  3,  c.  107,  s.  1,  though 
there  must  be  some  evidence  to  negative  the  owner's 
consent,  the  owner  need  not  be  called  for  the  purpose ; 
his  non-consent  may  be  inferred  from  other  circum- 
stances, or  proved  by  his  agents.     Rex  v.  Allen.      154 

7.  If  two  are  charged  jointly  with  receiving  stolen  goods 
a  joint  act  of  receiving  must  be  proved ;  proof  that  one 
received  in  the  absence  of  the  other,  and  afterwards 
delivered  to  him,  will  not  suffice.  Successive  receivers 
are  all  separate  receivers  and  all  punishable.  Quaere, 
Whether,  upon  a  charge  of  receiving  from  T.  S.  the 
receiving  from  T.  S.  must  be  proved,  the  statute  making 
it  criminal  to  receive,  without  regard  to  the  person 
from  whom  received.  Rex  v.  Mary  and  Jokn  JMsf- 
ringham.  357 

8.  On  an  indictment  against  several  prisoners,  the  vrife 
of  any  one  of  them  is  inadmissible  as  a  witness.  Rex 
V.  Smith  and  others.  389 

Rex  V.  Hood.  281 

9.  Parol  evidence  may  be  given  to  add  to  the  written 
examination  of  a  prisoner,  taken  by  a  magistrate.  Rex 
v.  /.  Harris  and  others.  338 

10.  On  an  indictment  against  an  accessary,  a  confession 
by  the  principal  is  not  admissible  in  evidence  to  prove 
the  guilt  of  the  principal,  it  must  be  proved  aliunde, 
especially  if  the  principal  be  alive.  Semble,  a  convic- 
tion of  the  principal  upon  a  plea  of  guilty  will  not  be 


j512  INDEX 

EVIDENCE— continued. 

evidence  against  the  accessary  to  prove  the  piiacipa] 

guilty.    Nor>  semble,  will  a  conviction  or  a  plea  of  not 

guilty.     Rex  v.  Turner*  P^ge  347 

11.  A  prisoner  charged  with  murder,  being  a  few  days 
short  of  fourteen,  was  told  by  a  man,  who  was  present 
when  he  was  taken  up,  but  not  a  constable,  *'Now 
kneel  you  down,  I  am  going  to  ask  you  a  very  serious 
question,  and  I  hope  you  will  tell  me  the  truth,  in  the 
presence  of  the  Almighty."  Prisoner  in  consequence  made 
certain  statements :  Held  strictly  admissible.  Rex  v. 
Wild.  452 

12.  The  confession  of  a  girl,  fifteen  years  old,  occasioned 
by  many  applications  by  prosecutor's  relations  and  neigh- 
bours, amounting  to  threats  and  promises :  Held  receiv- 
able.    Rex  v.  Simpson.  410 

13.  A  confession  obtained  from  a  servant  through  hopes 
and  threats  held  out  by  the  wife  of  the  master  and 
prosecutor,  is  inadmissible.    Rex  v.  Upchurch*         465 

14.  On  an  indictment  under  U  6.  4,  and  I  W*  4,  c.  66, 
s.  19,  for  engraving  or  uttering  notes  of  a  foreign 
prince,  evidence  of  a  recent  engraving  or  uttering  notes 
of  another  foreign  prince  is  admissible,  in  proof  of  a 
guilty  knowledge.    Rex  v.  Balls.  470 

EWE. 

See  Shjcspstbaliito,  3. 

EXAMINATION. 
See  Evidence,  9. 

FALSE  PRETENCES. 

See  Banker.    Valuable  Securities. 

1.  Obtaining  credit  on  account  from  the  party's  own 
banker,  by  drawing  a  bill  on  a  person  on  whom  the 
party  has  no  right  to  draw,  and  which  has  no  chance 
of  being  paid,  is  not  within  7  &  S  G.  4»  c.  29»  s.  53, 
though  the  banker  pays  money  for  him  in  conseqaence 
thereof,  to  an  extent  he  would  not  otherwise  have 
done.     Rex  v.  fVavell  224 

2.  Indictment  for  falsely  pretending  to  the  {MX)secutor, 
whose  mare  imd  gekling  had  strayedi  that  he,  prisoner, 
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would  tell  him  where  they  were,  if  he  would  give  him 
a  sovereign  down.  The  prosecutor  gave  the  sovereign, 
but  prisoner  refused  to  tell.  Conviction  bad ;  the  indicts 
ment  should  have  stated,  that  he  pretended  he  knew 
where  they  were.     Rex  v.  Douglas.  PagG  462 

FELO  DE  SE. 

If  a  woman  takes  poison  with  intent  to  procure  mis- 
carriage, and  dies  of  it,  she  is  guilty  of  self-murder, 
whether  she  was  quick  with  child  or  not ;  and  a  person 
who  furnished  her  with  the  poison  for  that  purpose 
will,  if  absent  when  she  took  it,  be  an  accessary  before 
the  fact  onlv*  xind  as  he  could  not  have  been  tried  as 
such  before  7  G.  4,  c.  64,  s.  9,  he  is  not  triable  for  a 
substantial  felony  under  that  act.  An  accessary  before 
the  fact  to  the  crime  of  self-murder  was  not  triable  at 
common  law,  because  the  principal  could  not  be  tried, 
and  he  is  not  now  triable  under  7  G.  4,  c.  64,  s.  9 ; 
for  that  section  is  not  to  be  taken  to  make  accessaries 
triable,  except  in  cases  in  which  they  might  have  been 
tried  before.    Rex  v.  Russell.  356 

PISH. 

See  Evidence,  6. 

FOREIGN  BILL. 

See  Bill  of  Exchange. 

FOREIGN  NOTES. 

See  Evidence,  14.     Indictment,  25. 

FORGERY. 

See  Acceptance.  Bills  of  Exchange.  Evidence,  15. 
Indictment,  25.  Order.  Principal  and  Accessary, 
2, 3.     Receipt.     Stamps. 

1.  A  power  of  attorney  to  transfer  government  stocks, 
signed,  sealed,  and  delivered,  is  a  deed  within  the  2  G. 
2,  c.  25,  s.  1.    Rex  v.  Fauntleroy.  62 

2.  On  an  indictment  for  forging,  &c.,  a  note  of  the  Royal 
Bank  of  Scotland,  it  is  not  necessary  to  prove  that 
any  of  the  charters  gave  the  Bank  power  to  draw  or 
issue  notes ;  such  power,  however,  is  sufficiently  recog« 

VOL.  I.  65 
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Dised  by  48  G.  3,  c.  149,  s.  16,  and  55  G.  3,  c.  184,  & 
23.  (Stamp  Acts.)    Rex  v.  MKeay.  Page  130 

3.  Giving  a  forged  note  to  an  innocent  agent,  or  an 
accomplice,  that  he  may  pass  it,  is  a  disposing  of,  and 
putting  away.    Rex  v.  Giles.  166 

4.  Forging  or  uttering  a  receipt  at  the  foot  of  an  accooot* 
is  not  within  the  2  G.  2,  c.  25,  if  such  receipt  is  signed 
with  initials  only,  and  there  is  nothing  in  the  indictmeot 
to  explain  what  those  initials  mean,  though  such  receipt 
is  described  as  being  in  the  handwriting  of  a  person 
whose  name  agrees  with  those  initials,  and  is  stated  to 
have  been  written  by  him  as  a  receipt  for  other's 
money,  and  falsely  afllxed  at  the  foot  of  another's 
account.  An  indictment  for  forging  or  uttering  a 
receipt  in  the  name  of  T.  S.t  should  show  that  T.  8. 
was  a  peraon  to  whom  the  money  might  have  been 
paid.    Rex  v.  Barton.  141 

5.  In  forgery,  the  order  charged  as  forged  ought  to 
import  that  the  person  making  it  has  a  disposing  power 
over  the  subject  of  the  order ;  or  there  ought  to  be  proof 
that  the  person  in  whose  name  it  is  made  had  such 
power.    Rex  v.  Baker,  231 

6.  Proof  that  the  prisoner,  on  uttering  a  note,  represented 
the  maker  as  living  at  a  particular  place  and  in  a  par- 
ticular line  of  business,  with  evidence  that  it  is  not  that 
person's  note,  is  sufficient  to  prove  it  a  forgery,  espe- 
cially if  the  prisoner  be  the  payee  of  the  note ;  and 
proof  that  there  is  another  person  of  that  name  in  a 
different  line  of  business,  will  not  make  it  necessary 
for  the  prosecutor  to  show  that  it  w^s  not  that  person's 
note.     Rex  v.  Hampton.  255 

7.  The  7  G.  2,  c.  22,  s.  1,  was  not  repealed  by  the  45  6. 
3,  c.  89,  s.  1.  After  the  latter  statute,  uttering  a  forged 
acceptance  was  punishable  under  the  former.  RexY. 
Mather.  301 

8.  A  request  under  11  G.  4,  and  1  W.  4,  c,  66,  s.  10,  must 
import  on  the  fac^  of  it  to  be  a  request;  and  if  the 
words  have  not  necessarily  that  effect,  but  arq  bq  under- 
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stood  in  trade,  there  must  be  an  innuendo  to  explain 
ihetn. 

SemUe.  A  request  need  not  be  addressed  to  any 
particular  person.    Rex  v.  Ctdlen.  Page  300 

9.  If  several  make  distinct  parts  of  a  forged  instrument, 
each  is  a  principal,  though  he  does  not  know  by  whom 
the  other  parts  are  executed,  and  though  it  is  finished  by 
one  alone,  in  the  absence  of  the  others.  Rex  v.  SSrh-^ 
wood.  304 

10.  The  makers  of  the  paper  and  plate  respectively,  for 
the  purpose  of  forging  a  note  afterwards  fiUed  up  by 
a  third  person,  are  principals  in  the  forgery  with  that 
person,  though  each  executed  his  part  in  the  absence 
of  the  others,  without  knowing  by  whom  the  other 
parts  are  executed.    Rex  ▼•  Dade»  307 

11.  Uttering  in  England  a  forged  note  payable  in  Ireland 
only,  was  within  the  Forgery  Acts  prior  to  11  6.  4, 
and  1  W.  4,  c.  66.    Rex  v.  ISrkwood.  31 1 

IS.  On  an  indictment  under  11  6.  4,  and  1  W.  4,  c.  66, 
s.  10,  a  request  for  the  delivery  of  goods  need  not  be 
addressed  to  any  one.    Rex  v.  Carney.  351 

13.  Forging  an  order  from  a  magistrate  to  a  gaoler  to 
discharge  a  prisoner,  as  upon  bail  having  been  given,  is 
forgery  at  common  law.    Rex  v.  Hairiz*  393 

14.  Knowingly  selling  plate  with  the  King's  mark  forged 
on  it  is  not  capital,  but  only  subject  to  transportation. 
Rex  v.  Hope.  396 

15.  A  count  in  forgery  setting  out  as  an  acquittance  an 
invoice  of  goods  sold  with  the  word  settled  at  the  foot, 
and  signed  with  the  name  in  full  is  good,  without  any 
averment  of  the  meaning  of  the  word  settled. 

A  count  charging  the  uttering  a  forged  receipt  simply 
is  good. 

If  a  person  gives  his  employer  a  forged  receipt  for 
money,  with  intent  to  make  the  employer  believe  the 
money  has  been  so  applied  in  a  certain  way,  he  is 
guilty  of  uttering,  though  there  is  no  Such  person  as  that 
whose  receipt  it  purports  to  be.    Rex  v.  Martin.      483 

16.  It  is  forgery  for  a  person  having  authority  to  fill  up 
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a  blank  acceptance  for  one  sun),  to  iill  up  the  bill  for 
a  larger  sum.    Rex  v.  Hart  P^Lge  486 

FRIENDLY  SOCIETIES. 

Stealing  by  a  wife  of  a  member  of  a  Friendly  Society 
money  of  the  society  deposited  in  a  box  in  the  husband's 
custody,  kept  locked  by  the  stewards,  is  not  larceny. 
Rex  V.  Willis.  375 

GAMEKEEPER. 

See  Manslaugbter,  2. 

1.  Under  0  6.  4,  c.  69,  s.  2,  a  keeper,  &c.  may  apprehend 
poachers,  though  there  are  three  or  more,  and  found 
armed;  for  though  s.  2  only  authorises  apprehendii^ 
for  what  are  offences  under  s.  1,  and  when  there  are 
three  or  more  armed,  they  are  punishable  under  s.  9 ; 
yet  what  is  punishable  under  s.  9,  is  nevertheless  an 
oflence  under  s.  1,  though  the  circumstances  of  aggra- 
vation make  it  liable  to  a  heinous  punishment.  And 
if  the  keeper,  &c.,  be  killed  in  the  attempt  to  apprehend, 
the  offender  will  be  guilty  of  murder,  though  the  keeper 
had  previously  struck  the  offender  or  any  of  his  party ; 
if  he  struck  in  self-defence  only,  and  to  diminish  the 
violence  illegally  used  against  him,  and  not  vindictively 
to  punish.    Rex  vl  Ball.  330 

2.  If  a  keeper,  attempting  lawfully  to  apprehend  a  poacher 
be  met  with  violence,  and  in  opposition  to  such  violence 
and  in  self-defence  strike  the  poacher,  aud  then  is  killed 
by  the  poacher,  it  will  be  murder.    Rex  v.  BalL       333 

3.  A  gamekeeper  or  other  person,  lawfully  authorised 
under  9  G.  4,  c.  69,  s.  2,  may  apprehend  persons  found 
offending  under  that  act,  without  giving  notice  of  his 
purpose.    Rex  v.  Payne  and  others.  378 

GARDEN. 

See  Cutting,  6. 

GAOLER. 

See  Forgery,  13. 

GOODS  AND  CHATTELS. 
See  Cheque.    Larceny,  IL 
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HIGH  SEAS. 

See  JuRisDiOTioiTy  2. 

HELPING  TO  STOLEN  GOODS. 

It  is  an  offence  within  4  G.  1,  c.  11,  s.  4,  to  take  money 
under  pretence  of  helping  a  man  to  goods  stolen  from 
him,  though  the  prisoner  had  no  acquaintance  with 
the  felon,  and  did  not  pretend  that  he  had,  and  though 
he  had  no  power  to  apprehend  the  felon,  and  though 
the  goods  were  never  restored,  and  the  prisoner  had  no 
power  to  restore  them.    Rex  v.  Ledbitter.         Page  76 

HORSE  STEALING. 
See  CouifTry  3. 

HUNDRED. 

See  Challergs  to  the  Panel. 

HUSBAND  AND  WIFE. 

See  Arson,  2.       Friendly  Societies.       Larceny,   13* 

Witness,  1,  2. 

Upon  a  joint  charge  against  husband  and  wife  of  receiving 

stolen  goods,  the  wife  cannot  properly  be  convicted  if 

the  husband  is.    Rex  v.  Archer  and  others.  143 

INDICTMENT. 

See  Arson,  1,  4.  Bigamy,  2.  Cuttino,  4.  Dwel- 
ling-house, 2.  Evidence,  6,  7,  8.  Forgery,  20. 
Larceny,  2,  3,  12.  Lodging.  Malice,  4,  8,  15. 
Murder,  1,  2,  3.  Poaching,  1.  Receivers,  2. 
Sheepstealing,  2,  3.  Uttering,  1.  Variance. 
Wound,  3. 

1.  By  24  6.  3,  c  15,  (local  act)  certain  inhabitants  in 
seven  parishes  are  incorporated  by  the  name  of  **  the 
Guardians  of  the  Poor  of  those  parishes,'^  twelve  direc- 
tors are  to  be  appointed  out  of  the  guardians,  and  the 
property  belonging  to  the  corporation  is  vested  in  "  the 
directors  for  time  being,"  who  are  to  execute  the 
powers  of  the  act.  The'  prisoner  was  indicted  for 
embezzling  the  moneys  of  ''  the  directors  of  the  poor  of 
the  said  parishes."  The  Judges  held  that  the  moneys 
should  have  been  laid  as  the  moneys  of  '*  the  Guardians 
of  the  Poor  by  their  corporate  name,"  or  of  the  directors 
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for  the  time  being  in  their  individual  names.   Rex  v. 
BeacalL  Page  15 

2.  An  indictment  under  43  G.  3,  c.  58,  for  cutting  and 
maiming,  with  intent  to  murder  and  disable,  is  not  sup- 
ported by  evidence  of  a  cutting  with  intent  to  produce 
temporary  disability  in  a  person  lawfully  apprehending 
the  prisoner.     Rex  v.  Boyce.  29 

3.  Where  time  and  place  are  material,  the  time  and  place 
stated  shall  be  taken  to  be  the  true  time  and  place; 
therefore,  in  an  indictment  for  stealing  in  a  dwelling- 
house,  if  it  is  not  expressly  stated  where  the  dweUing- 
house  is  situated,  it  shall  be  taken  to  be  situated  at  the 
place  named  in  the  indictment  by  way  of  venue.  Rtx 
V.  Napper,  44 

4.  If  a  man  steal  in  one  county  and  carry  into  another, 
it  will  be  larceny  in  the  latter,  though  the  goods  are 
not  carried  into  the  latter  county  until  long  after  the 
original  theft.  Though  a  verdict  is  recorded,  yet  if  it 
appear  promptly  that  it  is  not  according  to  the  intention 
of  the  jury,  it  may  be  vacated  and  set  right.  Rex  v. 
Parkin^  45 

5.  An  indictment  on  4  G.  4,  c.  54,  s.  5,  for  demanding 
money,  &c.  must  show  by  whom  it  was  demanded. 
And  an  indictment  on  the  same  statute  for  threatening 
to  accuse,  &c.  must  show  who  was  threatened.  Rex 
v.  Dunkley  and  others.  90 

6.  If  an  indictment,  under  57  G.  3,  c.  90,  describe  the 
place  in  which  the  defendant  was  found  armed,  by 
giving  it  a  name,  and  also  stating  who  the  owner  or 
occupier  is,  a  mistake  in  the  name  will  be  fatal ;  though 
it  is  not  necessary,  where  the  name  of  the  owner  or 
occupier  of  the  close  is  stated,  to  state  the  name  of  the 
close  also.    Rex  v.  Oti>en  and  another.  118 

7.  An  indictment  on  4  G.  4,  c  54,  for  sending  a  letter 
threatening  to  accuse  of  an  infamous  crime,  need  not 
specify  such  crime ;  for  the  specific  crime  the  prisoner 
threatened  to  charge  might  intentionally  be  left  in  doubt. 
Rex  V.  Tucker  the  Younger.  134 

8.  In  an  indictment  for  murder  or  manslaughter,  when 
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the  cause  of  death  is  knocking  a  person  down  upon  a 
stone  or  other  substance,  and  the  mortal  wound  is  from 
such  substance,  the  statement  should  be  accordingly; 
a  statement  that  the  prisoner  struck  and  beat  the 
deceased,  and  thereby  gave  him  divers  mortal  blows  and 
bruises,  is  not  sufficient.  Rex  v.  Tlumpson.  Page  1 39 
6,  An  indictment  which  may  apply  to  either  of  two 
different  definite  offences,  and  does  not  specify  which,  is 
bad.  If  clergy  be  taken  away  from  several  descriptions 
of  compound  larcenies,  the  indictment  must  specify  the 
description  charged,  in  order  to  oust  a  prisoner  of  his 
clergy.  A  charge  which,  though  it  must  mean  one  or 
the  other  of  two  descriptions,  but  does  not  show  which, 
does  not  exclude  clergy.  As  a  charge  of  robbing  a 
dwelling-house  in  the  day-time  to  the  value  of  55.,  not 
showing  whether  any  person  was  in  the  house  or  not 
Rex  V.  Marshall  158 

10.  It  is  no  objection  in  point  of  law  that  an  indictment 
charges  prisoners  in  one  count  as  principals  in  stealing, 
and  in  another  as  receivers ;  or  that  the  prisoners  are 
tried  without  having  the  prosecutor  put  to  his  election 
on  which  charge  to  proceed,  though  the  prisoners 
asked  it  But  sembkf  that  it  is  reasonable  to  put  the 
prosecutor  to  his  election,  and  the  officers  ought  not  to 
join  both  charges.  Rex  v.  Galloway  and  another.      234 

11.  If  a  statute  makes  it  criminal  to  do  an  act  unlawfully 
nd  maliciously,  an  indictment  must  state  that  it  was 
done  unlawfully ;  stating  that  it  was  done  feloniously, 
vpluntarilyy  and  maliciously,  is  not  enough.  Rex  v. 
T\amer  and  another.  239 

12.  Where  a  statute  makes  an  offence  committed  after  a 
given  day,  triable  in  the  county  where  the  party  is 
apprehended,  and  authorises  laving  it  as  if  committed  in 
that  county,  and  does  not  vary  the  nature  and  character 
of  the  offence,  it  is  no  objection  that  the  day  laid  in  the 
indictment  is  before  the  day  the  statute  mentions,  if  the 
othnce  were  in  fact  committed  after  that  day.  Rex  v. 
TVeharne.  298 

13.  A  request  under  11  G.  4,  and  1  W.  4,  c.  66,  a.  10, 
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must  import  on  the  face  of  it  to  be  a  request ;  and  if 
the  words  have  not  necessarily  that  effect,  but  are  so 
understood  in  trade,  there  must  be  an  innuendo  to 
explain  them. 

Semble.    A  request  need  not  be  addressed  to  any 
particular  person.    Rex  v.  CuHen.  Page  300 

14.  On  an  indictment  on  11  6.  4,  and  1  W.  4,  c.  66,8-  10, 
a  request  for  the  delivery  of  goods  need  not  be  addressed 
to  any  one.    Rex  v.  Carney,  351 

15.  Adding  a  false  description  to  the  name  of  a  person, 
who  must  be  named,  is  fatal,  though  it  be  not  necessary 
to  give  any  description.    Rex  v.  Dedey.  303 

16.  A  bad  conclusion  of  contra  pacem  is  as  no  contra 
pacem^  and  is  cured  by  7  &  8  G.  4,  c.  64,  s.  20-  Rex 
v.  Chalmers,  352 

17.  In  an  indictment  for  wounding  with  intent  to  murder, 
&c.,  the  instrument  or  means  by  which  the  Wound  was 
inflicted  need  not  be  stated ;  and  if  stated,  do  not  con- 
fine the  prosecutor  to  prove  the  wound  by  such  means. 
A  wound  from  a  kick  with  the  shoe  will  be  within  the 
9  6.  4,  c»  31,  s.  12.  On  an  indictment  which  charges 
the  wound  to  have  been  inflicted  by  striking  with  a 
stick  and  kicking  with  the  feet,  proof  that  the  wound 
was  caused  either  by  a  blow  from  a  stick  or  a  kick  wiD 
be  sufficient,  though  it  be  uncertain  by  which  of  the  two 
it  was.    Rex  v.  Briggs.  318 

18.  The  7  6.  4,  c.  64,  s.  20,  does  not  cure  the  want  of 
^'  against  the  form  of  the  statute,"  &c<,  in  an  indictment 
for  what  but  for  a  statute  would  be  no  offence.  Rex  v. 
Pearson.  318 

10.  A  general  conviction  of  a  prisoner,  charged  both  as 
principal  in  the  firat  degree  and  as  aider  and  abettor  of 
other  men  in  rap6,  is  valid  on  the  count  charging  him  as 
principal.  On  such  an  indictment  evidence  may  be 
given  of  several  rapes  on  the  same  woman  at  the  same 
time,  by  the  prisoner  and  other  men,  each  assisting  the 
other  in  turn,  without  putting  the  prosecutor  to  elect 
on  which  count  to  proceed.    Rex  v.  Fclkes  and  another. 

354 
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20.  The  officers  ought  not  to  join  in  the  same  indictment 
counts  charging  prisoners  as  principals  in  stealing,  and 
also  as  receivers.    Rex  v.  Madden.  Page  2T7 

21.  Under  the  3  6.  4,  c.  24,  s.  3,  a  receiver  may  be 
indicted  for  felony,  though  the  principal  is  notconvictedy 
whatever  the  goods  are.    Rex  v.  Solomons.  292 

22.  A  house  may  be  described  as  in  the  possession  of  the 
actual  occupier,  though  his  possession  be  wrongful 
jRex  V.  WaUis.  344 

23.  It  is  no  objection  on  not  guilty,  that  there  is  no  such 
place  in  the  county  as  that  in  which  the  offence  is  stated 
to  have  been  committed.  On  an  indictment  for  setting 
fire  to  a  stack  of  pulse,  a  mistake  as  to  the  name  of  the 
place  where  the  offence  was  committed  is  immaterial ; 
the  charge  is  transitory,  not  local. 

Upon  a  statute  which  makes  it  capital  to  set  fire  to 
a  stack  of  pulse,  it  is  sufficient  to  state  that  the  prisoner 
set  fire  to  a  stack  of  beans.  The  judges  will  take  notice 
that  beans  are  pulse.    Rex  v.  Woodward.  328 

24.  It  is  no  objection  to  a  conviction  of  manslaughter 
on  an  indictment  for  murder,  that  the  indictment  does 
not  conclude  contra  formam  statuti.    Rex  v.  Chatbiam. 

408 

25.  An  indictment  under  the  1 1  G.  4,  and  1  W.  4,  c  66,  s. 
19,  for  feloniously  having  in  possession  plates  upon  which 
were  engraved  a  promissory  note  for  payment  of  money 
of  a  foreign  prince,  inaccurately  setting  out  the  note 
in  the  foreign  language  and  the  translation,  and  with 
fac  similes  of  the  note  not  engrossed  in  the  indictment, 
but  attached  thereto  on  paper,  is  bad.  Counts  under  2 
and  3  W.  4,  c.  123,  s.  3,  stating  the  plates  to  have 
engraved  on  them  in  the  Polish  language,  a  promissory 
note  for  payment  of  money,  to  wit,  for  the  payment  of 
five  florins,  purporting  to  be  a  promissory  note  for  pay- 
ment of  money  of  a  certain  foreign  prince,  without 
stating  the  value,  are  good  after  verdict.  Rex  v.  IVar' 
shaner.  466 

INFAMOUS  CRIME. 

See  Indictment,  7.    Thrbatenino  Letters. 

TOL.  I.  66 
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INFANT. 

See  Marriage, 

INSOLVENT,  Assignee  of 
See  Arsok,  L 

INTENTION. 

See  Cutting,  3.    Malice.    Ship. 

IRELAND. 

See  Forgery,  11.    Bigamy. 

JOINDER  OP  CHARGES. 
See  Indictment,  10. 

The  officers  ought  not  to  join  in  the  same  iadictment 
counts  charging  prisoners  as  principals  in  stealing,  and 
also  as  receivers.    Sex  v.  Madden*  P&ge  277 

JOINT  CRIMES. 

See  Husband  and  Wife.  Evidence,  7.  Larcbmy,  18. 
Autrefois  Aci^uiT.    Receivers,  2. 

JUDGMENT. 

See  Clergy.    Coin,  2.    Larceny,  4. 

JURISDICTION. 

See  County,  2.    Larceny  Abroad. 

1.  The  provision  in  7  G.  4,  c.  64,  s.  12,  as  to  ofiences 
committed  within  500  yatds  of  the  boundaries  of  coun- 
ties, is  confined  to  county  boundaries  and  to  prosecutions 
in  counties.  It  does  not  apply  to  prosecutions  in  limited 
jurisdictions.    Rex  v.  Welsh.  175 

2.  Larceny  committed  on  boieird  an  English  ship  in  a 
river  in  China,  is  within  the  jurisdiction  of  the  Central 
Criminal  Court.    Rex  v.  Allen.  494 

JURY. 

.   See  Challenge  to  the  Panel.  Practice,  2.     Quakhu 
Verdict. 
LAMBS. 

See  Sheep-stealing,  2. 

LARCENY. 

See  AsPORTATioir.      Cheque.      County,   1.     Dwsixiiro- 

HOUSE,  3.      Ehbezzlemeitt,  1.     Friendlt  Societies. 

Indictment,  4.    Records.    Valuable  Securities. 
1.  Prisoner  had  lifted  up  a  bag  from  the  bottom  of  a  boot 

of  a  coach,  but  was  detected  before  he  had  got  it  out 
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It  did  not  appear  that  it  was  entirely  removed  from  the 
space  it  at  first  occupied  in  the  boot,  but  the  raising  it 
from  the  bottom  had  completely  removed  each  part  of  it 
from  the  space  that  specific  part  occupied.  The  judges 
held  this  was  a  complete  aspcrtaium.    Rex  v.  Wahh. 

Page  14 

2.  A  set  of  new  handkerchiefs  in  a  piece  may  be  described 
as  so  many  handkerchiefs,  though  they  are  not  separated 
one  from  another,  if  the  pattern  designate  each,  and  they 
are  described  in  the  trade  as  so  many  handkerchiefs. 
Rex  V.  Islibbs  and  another.  25 

3.  In  larceny  the  goods  of  a  ready  furnished  lodging  must 
be  described  as  the  lodger's  goods,  not  as  the  goods  of 
the  original  owner.    Rex  v.  Brunswick.  26 

4.  In  grand  larceny,  if  the  sentence  be  imprisonment 
without  burning  in  the  hand,  whipping,  or  hard  labour, 
fining  is  also  necessary,  otherwise  the  prisoner  will  not 
be  restored  to  his  competency  when  he  has  suffered  his 
punishment.    Rex  v.  Harling  and  others.  39 

5.  It  is  larceny  for  a  person  hired  for  the  special  purpose 
of  driving  sheep  to  a  fair,  to  convert  them  to  his  own 
use,  he  having  the  intention  so  to  do  at  the  time  of 
receiving  them  from  the  owner.    Rex  v.  Stock.  87 

6.  If  a  pawnbroker's  servant,  who  has  a  general  authority 
from  his  master  to  act  in  his  business,  delivers  up  a 
pledge  to  the  pawner,  on  receiving  a  parcel  from  the 
pawner  which  he  supposes  contains  valuables  he  has 
just  seen  in  the  pawner's  possession  in  a  similar  parcel, 
the  receipt  of  the  pledges  by  the  pawner  is  not  larceny. 
Rex  V.  Jackson.  119 

7.  Getting  a  parcel  from  a  carrier's  servant,  by  falsely 
pretending  to  be  the  person  to  whom  it  was  directed,  if 
it  be  taken  animo  furandU  is  a  larceny,  for  the  servant 
has  no  authority  to  part  with  it  but  to  the  right  person. 
Rex  V.  Longstreeth.  137 

8.  If  a  man  takes  a  letter,  supposing  it  belongs  to  him^ 
self,  and  on  finding  it  does  not,  apprq)riates  to  him- 
self any  property  it  contains,  this  appropriation  does 
not  make  him  answerable  for  larceny,  there  being  no 
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animus  furandi  when  he  first  received  the  letter.    Bac 
v.  Mucklow.  Page  IM 

9.  Prevailing  upon  a  tradesman  to  bring  goods  proposed 
to  be  brought  to  a  given  place,  under  pretence  that,  the 
price  shall  then  be  paid  for  them,  and  further  prevailing 
upon  him  to  leave  them  there  in  care  of  a  third  persoD, 
and  tlien  getting  them  from  that  person  without  paying 
the  price,  is  a  felonious  taking,  if  ab  initio,  the  intention 
was  to  get  the  goods  from  the  tradesman  and  not  to  pay 
for  them.    Rex  v.  Campbell  179 

10.  Taking  goods  the  prisoner  has  bargained  to  buy  is 
felonious,  if  by  the  usage  the  price  ought  to  be  paid 
before  they  are  taken,  and  the  owner  did  not  consent 
to  their  being  taken,  and  the  prisoner,  when  he  bar- 
gained for  them,  did  not  intend  to  p&y  for  them,  but 
meant  to  get  them  into  his  possession,  and  dispose  of 
them  for  his  own  benefit,  without  paying  for  them. 
Rex  v.  GUberL  185 

1 L  Reissuable  notes,  if  they  cannot  properly  be  called 
valuable  securities  whijst  in  the  hands  of  the  maker,  may 
be  called  goods  and  chattels*    Rex  v.  Vyse.  218 

15.  If  an  animal  has  the  same  appellation,  whether  it  be 
aUve  or  dead,  and  it  makes  no  difference  as  to  the  charge 
whether  it  were  aUve  or  dead,  it  may  be  called  when 
dead  by  the  appellation  appUcable  to  it  when  alive.  Rex 
v.  Puckering.  243 

18.  If  a  man  and  the  owner's  wife  jointly  take  away  the 
husband's  goods,  it  may  be  larceny  in  the  man,  though 
he  was  acting  jointly  with  the  wife. 

Rex  V.  Tdfree.  249 

Rex  V.  Richard  ClarL  376 

14,  Getting  goods  delivered  into  a  cart  on  the  expren 
condition  that  the  price  shall  be  paid  for  them  befoie 
they  are  taken  from  the  cart,  and  then  getting  them 
from  the  cart  without  paying  the  price,  will  be  larceny 
if  the  prisoner  never  had  the  intention  to  pay,  but  had 
ab  initio,   the   intention   to  defraud.     Rex  v.  PratL 

16.  If  a  man  who  is  hired  to  drive  cattle,  sell  them,  it  is 
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larceny,  for  he  has  the  Custody  only,  not  the  right  to  the 
possession.  His  possession  is  the  owner's  possession, 
though  he  is  a  general  drover,  at  least  if  he  is  paid  by 
the  day.    Rex  v.  MMamee.  Page  368 

16.  If  a  larceny  be  committed  out  of  the  kingdom,  though 
within  the  king's  dominions,  bringing  the  goods  into  this 
kingdom,  will  not  make  it  larceny  here.    Rex  v.  Prowes. 

349 

17.  It  is  not  larceny  for  miners  employed  to  bring  ore  to 
the  surface,  and  paid  by  the  owners  according  to  the 
quantity  produced,  to  remove  from  the  heaps  of  other 
miners  ore  produced  by  them,  and  add  it  to  their  own, 
in  order  to  increase  their  wages,  the  ore  still  remaining 
in  the  possession  of  the  owners.    Rex  v.  Webb.        431 

18.  Prisoner  had  received  a  horse  to  be  agisted,  and  after  a 
short  time  sold  it :  Held  not  larceny.    Rex  v.  Smith.  473 

LARCENY  ABROAD. 

See  JuRisoicTioir,  2. 

If  a  larceny  be  committed  out  of  the  kingdom,  though 
within  the  king's  dominions,  bringing  the  things  stolen 
into  this  kingdom  will  not  make  it  larceny  here.  Rex  v. 
Prowes.  349 

LOADED  ARMS. 

See  Gamekeeper. 

Sending  a  tin  box  filled  with  gunpowder  and  peas  to  pro- 
secutor, so  contrived  that  prosecutor  should  set  fire  to 
the  powder  by  opening  the  box,  is  not  attempting  to 
discharge  certain  loaded  arms  within  9  6.  4,  c.  31,  s.  11. 
Rex  v.  Mountford.  441 

LODGINGS. 

See  Larceny,  ^. 

Semble.  It  is  not  necessary  in  an  indictment  under  3  &  4 
W.  &  M.  c  9,  s.  5,  to  state  by  whom  the  lodging  was  let 
It  is  no  objection  to  state  that  it  was  let  by  the  owner's 
toifCf  for  the  statement  may  be  according  to  the  fact 
or  the  legal  operation.  Semble.  A  mistake  as  to  the 
person  by  whom  let  may  be  rejected  as  superfluous.  Rex 
v.  Heciey.  1 
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See  Cutting. 

On  an  indictment  for  cutting  and  maiming,  with  intent  to 
do  grievous  bodily  harm,  a  prisoner  may  be  convicted 
whose  main  and  principal  intent  was  to  prevent  his 
lawful  apprehension,  if,  in  order  to  effect  the  latter  intent, 
he  also  intended  to  murder,  do  grievous  bodily  harm,  &€. 
Rex  V.  Gilloiv.  Psige  85 

MAIMING. 

Sec  CUTTIICG. 

Pouring  acid  into  the  eye  of  a  mare,  and  thereby  blinding 
her,  is  a  maiming  within  7  &  8  G.  4,  c.  30,  s.  17.  Rex 
V.  Owens.  205 

MALICE. 

See  Arson.    Cutting,  3.    Ship. 

Prisoner  was  convicted  on  an  indictment  for  setting  fire 
to  a  stack  of  straw,  with  intent  to  injure  A.  B.  The  stack 
belonged  to  A.  B.  The  jury  found  the  intent  to  injure 
C.  D.  Conviction  held  good.  An  indictment  under  7 
&  8  G.  4,  c.  30,  s.  17,  for  setting  fire  to  a  stack  of  straw 
is  good,  without  stating  any  intent  to  injure.  Rex  v. 
Mmll.  458 

MALICIOUSLY  SHOOTING. 
See  Loaded  Arms. 

MANSLAUGHTER. 

See  Arrest.     Indictment,  24. 

1.  Attempting  illegally  to  arrest  a  man  is  sufficient  to 
reduce  killing  the  person  making  the  attempt  to  man- 
slaughter, though  the  arrest  was  not  actually  made,  and 
though  the  prisoner  had  armed  himself  with  a  deadly 
weapon  to  resist  such  attempt,  if  the  prisoner  was  in  such 
a  situation  that  he  could  not  have  escaped  from  the 
arrest ;  and  it  is  not  necessary  that  he  should  have  given 
warning  to  the  person  attempting  to  arrest  him  before 
he  struck  the  blow.     Rex  v.  Thompson.  80 

2.  The  interference  by  a  gamekeeper  with  persons  found 
armed  in  pursuit  of  game  on  the  lands  of  an  adjoining 
proprietor,  without  any  attempt  forcibly  to  apprehend, 
is  not  a  sufficient  provocation  to  reduce  a  malicious 
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-  wounding  and  killing  to  manslaughter-    Rex  v.  Warner. 

Page  380 
MARRIAGE. 

See  Bigamy. 

The  marriage  of  an  infant  by  license,  without  the  consent 
of  parent  or  guardian,  soleinnized  in  the  interval  between 
July  22,  1822  (when  3  G;  4,  c.  75,  received  the  royal 
assent,  by  which  s.  11,  of  26  G.  2,  c.  33,  is  repealed,) 
and  Septennber  21,  1822,  when  3  G.  4,  c.  75,  began  to 
operate  generally,  is  valid.    Rex  v.  WauUy.  163 

MEMORANDUM.  494 

MENACES. 

See  IlfDICTMEirT,  5.      THREATENIiro,  &c. 

MINERS. 

See  Larceny,  17. 

MISCARRIAGE. 

See  Abortioii .    Murder,  7. 

MURDER. 

See  Felo  de  Sb.    Gamekeeper,  1,  2.    Iicdictment,  8. 

1.  A  statement  in  the  indictment,  that  the  prisoners  ''  with 
certain  stones,"  in  and  upon  the  deceased  cast  and 
threw,  and  that  they  with  the  said  stones  so  cast  and 
thrown,  struck  the  deceased,  there  and  then  giving  him, 
by  the  casting  and  throwing  of  the  said  stones,  a  mortal 
wound,  &c.,  sufficiently  shows  that  the  death  was  occa- 
sioned by  stones  which  the  prisoner  threw.  Rex  v.  Dale 
and  others.  5 

2.  An  indictment  for  murder  which  states  wounds  as  con- 
tributing to  the  death,  need  not  state  their  length,  depth, 
or  breadth.    Rex  v.  Moseley  and  another.  97 

3.  In  an  indictment  for  murder  or  manslaughter,  when  the 
cause  of  death  is  knocking  a  person  down  with  the  fist 
upon  a  stone  or  other  substance,  and  the  mortal  wound 
is  from  such  stone  or  substance,  the  charge  should  be 
accordingly.  A  charge  that  the  prisoner  with  a  stone, 
&c.,  which  he  held  in  his  right  hand,  gave  and  struck 
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a  mortal  blow,  will  not  be  sufficient,  especially  if  there 
be  no  statement  that  the  prisoner  knocked  the  deceased 
down  on  the  ground.    Rex  v.  Kelly.  P&ge  113 

4.  If  a  keeper,  attempting  lawfully  to  apprehend  a  poacher, 
be  met  with  violence  and  in  opposition  to  such  yiolence, 
and  in  self-defence,  strikes  the  poacher,  and  then  is 
killed  by  the  poacher,  it  will  be  murder.  Rex  v.  BaUf 
and  others.  333 

5.  Killing  an  officer  who  attempts  to  arrest  a  man  will  be 
murder,  though  the  officer  had  no  warrant,  and  though  the 
man  has  done  nothing  for  which  he  was  liable  to  be  arrest- 
ed;  if  the  officer  has  a  charge  against  him  for  felony,  and 
the  man  knows  the  individual  to  be  an  officer,  though 
the  officer  do  not  notify  him  that  he  has  such  a  charge, 
Rex  V.  JVodmer  and  another.  334 

6.  Giving  a  child,  whilst  in  the  act  of  being  bom,  a  mortal 
wound  on  the  head,  as  soon  as  the  head  appears,  and 
before  the  child  has  breathed,  will,  if  the  child  is  after- 
wards born  alive,  and  dies  thereof,  and  there  is  malice, 
be  murder.    Rex  v.  Senior.  346 

7.  If  a  woman  takes  poison  with  an  intent  to  procure  a 
miscarriage,  and  dies  of  it,  she  is  guilty  of  self-murder, 
whether  she  was  quick  with  child  or  not ;  and  a  person 
who  furnished  her  vnth  die  poison  for  that  purpose  will, 
if  absent  when  she  took  it,  be  an  accessary  before  the 
fact  only.  And  as  he  could  not  have  been  tried  as  such 
before  7  6.  4,  c.  64,  s.  9,  he  is  not  triable  for  a  substantive 
felony  under  that  act.  An  accessary  before  the  fact  to 
the  crime  of  self  murder  was  not  triable  at  common  law, 
because  the  principal  could  not  be  tried.  And  he  b  not 
now  triable  under  7  6.  4,  c  64,  s.  9 ;  for  that  section  is 
not  to  be  taken  to  make  accessaries  triable  except  in 
cases  in  which  they  might  have  been  tried  before.  Rex  v. 
RusseB.  356 

NAME. 

See  Bastard.    Variance.    Indictment,  6. 

NOTES. 

See  Larceny,  11. 
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NOTICE. 

See  Arrest,  3. 

OATH. 

See  Practigb,  2. 

OFFENCES. 

It  is  an  oSence  within  4  6.  1,  c.  11,  s.  4,  to  take  money 
under  pretence  of  helping  a  man  to  goods  stolen  from 
him,  though  the  prisoner  had  no  acquaintance  with  the 
felon,  and  did  not  pretend  that  he  had,  and  though  he 
had  no  power  to  apprehend  the  felon,  and  though  the 
goods  were  never  restored,  and  the  prisoner  had  no 
power  to  restore  them.    Rez  v.  Ledbitter.         Page  76 

ORDER. 

See  Forgery,  2. 

1.  Indictment  for  forging  an  order  for  payment  of  money. 
The  instrument  was  an  order  to  pay  prisoner,  or  order, 
the  sum  of  four  pounds  five  shillings,  being  a  month's 
advance  on  an  intended  voyage  to  Quebec,  in  the  ship 
Mary  Ann,  as  per  agreement  with  G.  M.,  master. 
The  prisoner  had  in  the  margin  of  the  order  written, 
"  On  receiving  this  cheque  I  agree  to  sail,  and  to  be 
on  board  within  sixteen  hours  from  the  date  of  this 
cheque." 

Held  a  good  order  for  payment  of  money  within  the 
meaning  of  the  statute  II  6.  4,  and  1  W.  4,  c.  66,  s*  3. 
Rex  V.  Bamfield  416 

2.  Indictment  for  forging  an  order  for  relief  to  a  discharged 
prisoner,  under  5  6.  4,  c.  85,  being  in  many  instances 
ungrammatical  and  at  variance  from  the  Act  Held 
bad.    Rex  v.  Donnelly*  438 

OUTHOUSE. 

See  Aasoif,  3.  5. 

An  open  building  in  a  field,  at  a  distance  from,  and  out  of 
sight  of  the  owner's  house,  though  boarded  round  and 
covered  in,  is  not  an  outhouse  within  7  &  8  G.  4,  c.  30, 
s.  2.    Rex  V.  Ellison.  336 

OWNERSHIP. 
See  Larceny. 
VOL.  I.  67 
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PAID  NOTE. 

See  LARGANTy  11* 

PARTNERS. 

See  DwELLino-HousBy  6* 

PERJURY. 

See  EviDEircEy  2. 

PERSON,  DsscRiPTioir  of. 
See  Vabiaitciu 

PIRACY. 

It  is  an  offence  within  II  &  12  W.  3»  c.  7,  s.  9,  to  make  a 
revolt  in  a  ship,  or  to  endeavour  to  make  one,  though 
the  object  is  not  to  run  away  with  the  ship,  or  to 
commit  any  act  of  piracy,  but  to  force  the  captain  to 
redress  supposed  grievances.  Rex  v.  Hastings  and 
another.  Page  82 

PLACE,  DsscRiPTioK  or. 

See  Aiisoir,  4.    Irdiotmeut,  3.  6.  23. 

PLATE. 

See  Forgery,  14. 

POACHING. 

See  Gamekeeper,   1,  2,  8.        IffDiCTiOBifT,  6.        Mav- 

SLAUGHTER,  2. 

L  On  an  indictment  on  57  G.  3,  c.  00,  for  having  entered 
a  given  close  with  intent  to  kill  game,  and  being 
there  found  armed,  it  is  necessary  to  prove  an  entiy 
vnth  that  intent  into  the  close  specified.  But  qusre 
whether  it  is  necessary  he  should  have  such  an  intent  in 
the  place  in  which  he  is  found  armed,  unless  so  stated  in 
the  indictment    Rex  v.  Barhanu  151 

2.  On  indictment  on  51  G.  3,  c.  90,  a  man  may  be  convicted 
of  having  entered  a  wood,  and  of  being  found  armed 
there,  though  he  is  not  seen  in  such  wood.  It  is  sufficient 
if  there  be  evidence  to  show  he  had  been  there  armed. 
Rex  v.  Worker,  165 

POISONING, 

See  Abortion.    Ffco  de  Se^ 

To  constitute  the  offence  of  administering  poison,  or 
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other  noxious  substance,  under  43  6.  3,  c«  58,  s.  1,  some 
of  the  poison  or  noxious  substance  must  be  taken  by  or 
applied  to  the  person  to  whom  it  is  administered.  Merely 
giving  it,  if  no  part  is  taken  or  applied,  is  not  sufficient ; 
but  if  any  part  is  taken,  it  is  not  necessary  it  should  be 
swallowed.    Rex  v.  Cadman.  Page  114 

POST-OFFICE. 

Secreting  a  letter  containing  any  of  the  instruments  speci- 
fied in  52  6.  3,  c.  143,  s.  2,  is  not  within  that  statute,  if 
the  object  of  the  prisoner  was  to  deliver  the  letter  with 
its  contents  according  to  the  directions,  but  to  cheat  the 
revenue  of  the  postage.    Rex  v.  Sharpen  125 

POWER  OF  ATTORNEY. 
See  FoRoBRT,  1. 

PRACTICE. 

See  Rbceiver,  3.    Mbmoraitduk.    Verdict.  495 

1.  If  a  prisoner  does  not  pray  his  clergy  in  a  clergyable 
felony,  and  sentence  of  death  is  passed  upon  him,  he 
may  be  brought  up  at  a  subsequent  assizes,  and  have  his 
clergy.    Rex  v.  Burke.  21 

2.  It  is  not  a  sufiicient  ground  for  discharging  a  jury,  that 
the  material  witness  against  the  prisoner  is  not  suffi- 
ciently acquainted  with  the  nature  and  obligation  of  an 
oath,  though  this  appears  as  soon  as  the  jury  is  charged, 

and  before  any  evidence  is  given.      Rex  v.    Wade^ 

86 

PRINCIPAL  AND  ACCESSARY. 

See  FfiLo  de  Se.  Forgert,  8.  9,  10.  Iitdigtment,  19,  20, 
21.    Murder,  7.    Rape. 

1.  A  person  waiting  outside  of  a  house  to  receive  goods 
which  a  confederate  is  stealing  in  the  house  is  a  prin- 
cipal.   Rex  V.  Owen  96 

2.  The  makers  of  the  paper  and  plate  respectively  for 
the  purpose  of  forging  a  note,  afterwards  filled  up  by 
a  third  person,  are  principals  in  the  forgery  with  that 
person,  though  each  executed  his  part  in  the  absence 
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of  the  others,  and  without  knowing  by  whom  the  other 
parts  are  executed.  Bez  v.  Dade^  and  others.  Page  307 

Rex  V.  ISrkwood  and  others.       904 

3.  On  an  indictment  against  an  accessary,  a  confession  by 
the  principal  is  not  admissible  in  evidence  to  prove  the 
guilt  of  the  principal ;  it  must  be  proved  aliunde,  espe- 
cially if  the  principal  be  alive. 

Semble,  a  conviction  of  the  principal  upon  a  plea  of  guilty 
will  not  be  evidence  against  the  accessary  to  prove  the 
principal  guilty. 

Nor,  semble,  will  a  conviction  on  a  plea  of  not  guilty. 
Rex  V.  Turner*  347 

PROMISSORY  NOTE. 

Reissuable  notes,  if  they  cannot  properly  be  called  valuable 
securities  whilst  in  the  hands  of  the  maker,  may  be  called 
goods  and  chattels.    Rex  v.  Vyse.  210 

PROPERTY,  How  laid. 

See  Larcent.    Indictment,  1.    Savings  Bank. 

PROVOCATION. 

The  interference  by  a  gamekeeper,  with  persons  found 
armed  in  the  pursuit  of  game,  on  the  lands  of  an  adjoining 
proprietor,  without  any  attempt  forcibly  to  apprehend, 
is  not  a  sufficient  provocation  to  reduce  a  malicious 
wounding  and  killing  to  manslaughter.    Rex  v.  Warner. 

381 

QUAKER. 

1.  A  Quaker  is  not  a  good  juryman  on  his  affirmation. 
Rex  V.  Channens,  374 

2.  Indictment  stated  to  have  been  formed  on  the  oath 
or  affirmation  of  A.  B.,  &c.  then  and  there  sworn  or 
charged  as  jurors,  &c.,  without  saying  who  were  sworn 
and  who  affirmed,  and  that  the  latter  were  entitled  to 
serve  on  their  affirmation,  is  bad    Rex  v.  Dann.      424 

RAPE. 

1.  On  an  indictment  for  a  rape  under  9  G.  4,  c.  31,  s.  18, 
penetration  is  sufficient,  though  the  jury  negative  emis- 
sion.   Rex  V.  Cox.  337 
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12.  A  general  conviction  of  a  prisoner  charged  both  as 
principal  in  the  first  degree,  and  as  an  aider  and  abettor 
of  another  man  in  rape,  is  valid  on  the  account  charging 
him  as  principal  On  such  an  indictment,  evidence 
may  be  given  of  several  rapes  on  the  same  woman  at 
the  same  time,  by  the  prisoner  and  other  men,  each 
assisting  the  others  in  turns,  without  putting  the  prose- 
cutor to  elect  on  which  count  to  proceed*  Rex  v.  Folkes, 

Page  354 

RECEIPT. 

See  FoROBRT,  4.  15. 

The  prisoner,  a  pay-serjeant  of  the  artillery;  obtained  from 
the  paymaster  a  receipt  for  a  sum  of  money  as  part  of 
subsistence  of  a  company  for  the  month  of  May.  He 
afterwards  erased  May  and  inserted  June,  and  gave  the 
receipt  to  a  tradesman,  who,  according  to  the  usual 
practice,  advanced  the  sum  to  the  prisoner,  and  sent  the 
receipt  to  the  agent  of  the  regiment,  who  paid  the  amount. 
The  indictment  for  forgery  describing  the  instrument  as 
a  receipt,  was  held  good.    Rex  v.  Hope.  414 

RECEIVERS. 

See  Autrefois  Acquit.  Evidence,  4.  Husband  and  Wife. 
Indictment,  10.  21.    Joinder  of  Charges. 

1.  The  statute  3  6.  4,  c.  24,  s.  3,  leaves  as  misdemeanors 
what  before  were  misdemeanors :  it  does  not  change  them 
into  felonies.    Rex  v.  Cale.  11 

2.  If  two  are  charged  jointly  with  receiving  stolen  goods, 
a  joint  act  of  receiving  must  be  proved ;  proof  that  one 
received  in  the  absence  of  the  other,  and  afterwards 
delivered  to  him,  will  not  suffice.  Successive  receivers 
are  all  separate  receivers,  and  all  punishable.  Quaere, 
Whether  on  a  charge  of  receiving  from  T.  "S.,  the 
receiving  from  T.  S.  must  be  proved,  the  statute  making 
it  criminal  to  receive  without  regard  to  the  person  from 
whom  received.    Rex  v.  Messingham.  257 

8.   Under  the  8  G.  4,  c.  24,  s.  3,  a  receiver  may  be 
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indicted  for  felony,  though  the  principal  is  not  convicted* 
whatever  the  goods  are.    Rex  v.  Solomon.        Page  292 

RECORDS,  Larceny  op. 

Stealing  rolls  of  parchment  vrHl  be  larceny,  according  to 
the  value  of  the  parchment,  though  they  are  the  recoiids 
of  a  Court  of  justice,  unless  they  concern  realty.  Rex  v. 
Walker.  155 

REGISTRY. 

See  Ship. 

REPEAL  OF  STATUTES. 
See  FoROEAT,  17. 

REPUTATION. 

See  Bastard. 

REQUEST. 

See  IllDICTMEIVT,  13,  14.      FoROERVy  8.  12. 

REVOLT. 

See  Piracy. 

RIOT. 

See  Costs. 

SACRAMENT  MONEY. 

See  ElIBEZZLEHBIfT,  2. 

SAVINGS  BANK. 

1.  Indictment  against  the  clerk  of  a  savings  bank  for 
embezzlement :  Held,  be  was  properly  described  as  clerk 
to  the  trustees,  though  elected  by  the  managers.  Rex  v. 
Jenson.  434 

2.  It  is  embezzlement  in  a  member  of  and  secretary  to  a 
a  society,  fraudulently  to  withhold  money  received  from 
a  member  to  be  paid  over  to  the  trustees,  and  he  may  be 
stated  to  be  the  clerk  and  servant  of  the  trustees,  and 
ihe  money  may  be  properly  stated  to  be  their  property, 
though  the  society  be  not  enrolled,  and  though  the  money 
ought  in  the  ordinary  course,  to  have  been  received  by 
a  steward.    Rex  v.  Hall.  474 

SCIENTER. 

See  EviDEiroE,  4,  14. 
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SCOTLAND,  Baw K  pp. 
See  FoRosRT,  2. 

SEAMAN. 

See  Ordbr,  1. 

SENTENCE. 

Transportation  for  life  is  the  proper  sentence  on  persons 
convicted  before  the  passing  of  2  &  3  W.  4,  c.  62,  of 
ofiences  punishable  within  that  act,  and  sentenced  after. 
Rex  V.  Leuns  and  others.  Page  372 

SERVANT. 

See  DwBLLiiVG-HousE,  1.  4.  Embezzlement.  Larceny, 
6,  7. 

SHEEPSTEALING. 
See  Larcent,  5. 

1.  On  an  indictment  under  14  G.  2,  c.  6,  for  killing  sheep 
with  intent  to  steal  the  whole  carcase,  proof  of  killing, 
with  intent  to  steal  part,  is  sufficient  Qusre,  Whether 
removing  a  live  sheep  for  the  purpose  of  killing,  with 
intent  to  steal  part  of  the  carcase,  be  an  asportation 
under  14  G.  2,  c.  6,  of  the  live  sheep.    Rex  v.  Williams, 

107 

2.  Upon  an  indictment  for  stealing  sheep,  a  prisoner  cannot 
bo  convicted  for  stealing  lambs;  for  as  15  G.  2,  c.  34, 
specifies  lambs  as  well  as  sheep,  the  indictment  ought 
to  state  which  are  meant.  Rex  v.  Loome  and  others.   160 

3.  An  indictment  under  7  &  8  G.  4,  c.  29,  s.  25,  for 
stealing  a  sheep,  is  not  supported  by  proof  of  stealing 
an  ewe,  because  the  statute  specifies  ewe  and  sheep* 
Rex  v.  Puddifoot  247 

SHIP. 

The  vendee  of  a  share  of  a  ship  shall  be  deemed  com' 
plete  part-owner,  if  an  entry  of  the  bill  of  sale  to  him, 
as  the  form  6  G.  4,  c.  110,  s,  37,  requires,  is  made  in 

«  the  proper  book  of  registry,  though  it  does  not  express 
in  terms  that  the  bill  of  sale  was  produced,  because  it 
would  be  against  the  duty  of  the  officer  to  make  the 
entry  except  on  such  production.  The  giving  a  date 
which  has  nothing  to  apply  to  but  the  production  of 
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the  bill  of  sale  will  imply  it.  Two  or  more  persKMis  may 
hold  shares  of  a  ship  jointly.  If  the  thing  attempted 
would,  if  successful,  have  prejudiced,  any  of  the  part- 
owners,  it  shall  be  intended  that  such  prejudice  was 
meant  The  destruction  of  a  vessel  by  a  part-owner, 
shows  an  intent  to  prejudice  the  other  part-owners, 
though  he  has  insured  the  whole  ship,  and  nromised  the 
other  part-owners  shall  have  the  benefit  thereof.  Bex 
V.  Philp.  Page  263 

SODOMY. 

On  an  indictment  for  sodomy,  the  crime  is  complete  if  the 
jury  be  satisfied  that  penetration  took  place.  Rex  v. 
Reekspear,  342 

STABBING. 

See  Cutting. 

*  4 

STAMPS. 

One  who  innocently  cuts  off  the  stamp  and  part  of  the 
parchment,  &c.  from  an  instrument,  will  be  guilty  of 
a  capital  ofience  under  55  6.  3,  c.  184,  s.  7,  if  he  after- 
wards gets  off  such  stamp  from  such  parts  of  the 
parchment  with  intent  to  use  it  again.  And  it  wiU  be 
equally  an  ofience  whether  the  impression  was  made 
before  or  after  55  6.  3,  c  184.    Rex  v.  Smith.  314 

STATUTE. 

See  Indictment,  11. 

STEALING  FROM  THE  PERSON. 

To  constitute  a  stealing  from  the  person,  the  thing  must  be 
completely  removed  from  the  person ;  removal  from  the 
place  where  it  was,  so  as  to  constitute  a  simple  larceny, 
if  it  remain  throughout  with  the  person,  is  n^  'Efficient 
Rex  V.  Thompson.  ^  78 

STOLEN  GOODS,  Helping  to.    Rex  v.  Ledbitter.  76 

SURPLUSAGE.  ' 

Indictment  on  3  &  4  W.  &  M.  c.  9,  s.  5.  Semble^  it  is 
not  necessary  to  state  by  whom  the  lod^ng  was  let  It 
is  no  objection  to  state  that  it  was  let  by  the.  owner's 
wife^  for  the  statement  may  be  either  according  to.  the 
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fact,  or  leg^l  operation.  Sembky  that  a  mistake  as  to 
the  peii'Bon  by  whom  let  may  be  rejected  as  surplusage. 
Re:x  V.  Healey.  Page  1 . 

THREATENING  LETTERS. 

See  EviDEircE,  3.    Indictmsitt,  7. 

1.  Indictment  on  4  G.  4,  c.  54,  s.  3.  Under  this  act 
such  crimes  only  are  to  be  deemed  infamous^  as  subject 
a  man  to  infamous  punishment,  or  incapacitate  him  from 

'  being  a  witness.    Sending  a  letter,  threatening  to  accuse 

the  prosecutor  of  having  made  overtures  to  the  prisoper 

to  commit  sodomy  with  him,  does  not  threaten  to  charge 

-    such  an  infamous  crime  as  to  be  within  the  act.    Rex  v. 

Hickman,  34 

2.  On  an  indictment  for  sending  a  threatening  letter,  the 
^  prisoner's  declarations  of  the  meaning  of  the  letter  are 

admissible  evidence.  An  indictment  on  4  G.  4,  c.  54, 
for  sending  a  letter,  threatening  to  accuse  of  an  infamous 
crime,  need  not  specify  such  crime;  for  the  specific 
crime  the  prisoner  threatened  to  charge  might  intention- 
all  v  be  left  in  doubt.     Rex  v.  Tucker.  134 

3.  On  an  indictment  for  sending  a  letter,  threatening  to 
bum,  &c.,  and  which  is  set  out,  it  may  be  left  to  the 
jury  to  say  whether  the  letter  sent  amounted  to  such 
threat.    Rex  v.  Tyler.  428 

THREATENING  TO  ACCUSE. 
See  IiYDicTHEiiT,  5. 

TIME. 

See  Indictment,  3,  12. 

TRANS.^ORTATION. 

T  insportation  for  life  is  the  proper  sentence  on  persons 
convicted  before  the  passing  of  2  &  3  W.  4,  c.  62,  of 
offences  within  that  Act,  and  sentenced  after.  Rex  v. 
Lewis.  372 

TRESPASS. 

See  Indictment,  22. 
atfaer  general  or  qualified  possession  sufiicient  for.    Rex 
V.  Jarvis.  9 
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TRIAL. 

See  Rboeivkba,  3.    Msmomvihw.  Page  40& 

UTTERING. 

See  FoROERr,  15. 

1.  An  indictment  on  15  G.  2,  c  28,  s.  S,  for  faJimiuMiji 
uttering  counterfeit  coin  after  two  convictions  and  judg* 
ments  for  misdemeanors  on  the  same  stalttte,  m««t  set 
out  the  former  convictions  and  judgments  with  promt 
patet  per  recardum.  Judgment  for  misdemeanor  caimot 
be  given  on  an  indictment  for  felony ;  bad  for  wmnt  of 
such  averment    Rex  v.  Turner.    '  47 

2.  Uttering  in  England  a  forged  note  payable  in  Irdand 
onljr,  was  within  the  Forgery  Acts  prior  to  11  G.  4, 
and  1  W.  4,  c.  66.    Rex  v.  Kirkwood.  31 1 

3«  The  7  G.  2,  c.  22,  s.  1,  was  not  repealed  by  the  45  G. 
3,  c.  89f  8.  L  After  the  latter  statute,  uttering  a  forged 
acceptance  was  punishable  under  the  former.  Rex  v. 
Mather.  291 

VAGRANT. 
See  CuTTiiro. 

VALUABLE  SECURITIES. 

See  Larceny,  11. 

An  unstamped  order  for  payment  of  money  which  ought 
to  be  stamped,  under  55  G.  3,  c.  184,  is  not  a  valuable 
security  within  7  &  8  G.  4,  c.  29,  because  it  would  be 
a  breach  of  the  law  in  the  drawer  to  pay  it.  Rex  v. 
Yates  and  another.  170 

VARIANCE. 

See  Arson,  4.    Indictment,  6.    PoAcmNo. 

Adding  a  false  description  to  the  name  of  a  person  who 
must  be  named  is  fatal,  though  it  be  not  necessary  to 
give  any  description.    Rex  v.  DeeUy.  303 

VENUE. 

See  Arson,  4.    Bigamy.    County,  1.    Ini>ictment,  3. 

The  prisoners  were  convicted  of  larceny  on  an  indictment 
for  breaking  and  entering  a  dwelling-house,  situate  in 
the  parish  of  St.  Botolph,  Aldgate.  It  was  proved  that 
the  proper  name  of  the  parish  where  the  prosecutor'a 
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J^,'^'  house  was  lituate  was  St.  Botoiph  Without,  Aldgate. 
There  was  no  negative  evidence  of  there  not  being  such 
a  parish  as  St  Botoiph,  Aldgate;  the  conviction  was 
therefore,  held  to  bo  right    Rex  v.  BvMock  and  another. 

Page  324  n. 

VtRDICT. 

Though  a  verdict  is  recorded,  yet  if  it  appear  promptly 
that  it  is  not  according  to  the  intention  of  the  jury,  it 
may  be  vacated  and  set  right    Rex  v.  Parkin.  45 

WARRANT. 

See  Arrest,  3.  Cutting,  4.  Murdsr,  5. 
A  warrant,  leaving  a  blank  for  the  christian  name  of  the 
person  to  be  apprehended,  and  giving  no  reason  for 
omitting  it,  but  describing  him  only  as  the  son  of  J.  S. 
L.,  and  stating  the  charge  to  be  for  assaulting  A.  B., 
without  particularising  the  time,  place,  or  any  other 
circumstances  of  the  assault,  is  too  general  and  unspe- 
cific ;  a  resistance  to  an  arrest  thereon,  and  killing  the 
person  attempting  to  execute  it,  will  not  be  murder. 
The  wife  of  one  of  several  prisoners  is  inadmissible  as  a 
witness.    Rex  v.  Hood.  281 

WIFE. 

See  Arson,  2.  Evidence,  8.  Husband  and  Wife. 
Friendly   Societies.     Lodging.    Witness,  1, 2. 

WITNESS. 

1.  The  wife  of  one  of  several  prisoners  is  inadmissible  as  a 
witness.     Rex  v.  Hood.  281 

2.  On  an  indictment  against  several  prisoners,  the  wife  of 
any  one  of  them  is  inadmissible  as  a  witness.  Rex  v. 
Smith.  289 

WOUND. 

1.  The  continuity  of  the  skin  must  be  broken  to  constitute 
a  wound  within  the  meaning  of  9  G.  4,  c.  31,  s.  12. 
Rex  V.  Wood.  278 

2.  An  injury  by  a  hammer  flung  at  a  person,  whereby  the 
skin  is  divided,  is  a  wound  within  9  6.  4,  c.  3),  s.  12. 
Rex  V.  WUhen.  294 
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3.  In  an  indictment  for  woimding  \^th  intent  to  mimk^ . 
&c.,  the  instrument  or  means  by  which  the  wound  was 
inflicted  need  not  be  stated,  and,  if  stated,  do  not 
confine  the  prosecutor  to  prove  a  wound  by  such  meaoe. 
A  wound  from  a  kick  with  a  shoe  will  be  within  9  G.  4« 
c.  31,  s.  12.  On  an  indictment  which  chsirges  Iht; 
wound  to  have  been  inflicted  by  striking  with  a  stick 
and  kicking  with  the  feet,  proof  that  the  wound  was 
caused  either  by  a  blow  from  a  stick  or  a  kick  will  be 
sufficient,  though  it  be  uncertain  by  whicfi  J^{  the  two  it 
was.     Kex  v.  Briggs,  Page  316 

4.  To  support  an  indictment  under  9  G.  4,  c.  31,  s.  I^  for 
wounding,  the  wound  must  be  given  with  some  instru- 
ment   Rex  V.  Stevens.  409 

5.  Maliciously  throwing  oil  of  vitriol  over  prosecutor's 
face,  with  intent  to  disfigure,  &c.,  and  so  wounding  his 
face,  is  not  a  wound  within  the  statute  9  G.  4,  c.  31,  s.  12. 
Rex  V.  Murrow,  456 
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